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I: INTRODUCTION

The last decade has wrought dramatic changes upon the Canadian and global
economies alike. While the forces ushering in these changes have in general been
beyond the control of any one country, their impacts have been most pronounced
in terms of “domestic” policy arenas and nowhere more so than in the area of the
welfare state. For example, globalization has internationalized production with
obvious implications for the conception and role of the traditional welfare state.
Typically, welfare states have been geared to their “ national production machines:”
when production becomes international, the structure and incentives of welfare
states need to be rethought. Likewise, the advent of the information revolution
and the emergence of knowledge as a key component in international competi-
tiveness are serving to alter the social structure of developed nations. Market in-
comes are polarizing and non-standard jobs are proliferating, again with serious
problemsfor old-style welfare states. Indeed, key aspects of societal structure are
also undergoing substantial change: domestic unions are proving no match for
international capital and production.

Within this context, which appliesto all developed countries, Canada has some
special challenges. With the increasing shift toward north-south, rather than east-
west, trade all provinces except PEI now export more to the rest of the world than
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to the rest of Canada (Courchene, 1996, Table 1). One obvious challenge arising
fromthisisthat our east-west transfer system must now be superimposed over an
increasingly north-south trading system. Another is the resulting pressures for
greater decentralization (and presumably enhanced asymmetry) that are mount-
ing in the face of this shift from domestic to international markets. Finally, but
hardly exhaustively, Canada's fiscal (debt/deficit) overhang is leading to a sig-
nificant downsizing and decentralization of Ottawa's powers, especialy in the
social policy arena.

The consequence of al of thisisthat Canadians have never been so concerned
about the future of their east-west social policy network. Phraseslike “the end of
Medicare’ and a“race to the bottom” have become commonplace in spite of the
fact that during the recent free-trade debate and election our social envel ope was
heralded as the cornerstone of much of our identity in the upper half of North
America.

Thisisthe backdrop to the ensuing analysis, which focusses on preserving and
promoting the Canadian economic and social union. More explicitly, the paper
proceeds from an assumption and a question, both drawn from the above sce-
nario. The assumption is that social policy is undergoing substantial, indeed un-
precedented, decentralization and the question is: how, in light of this decentrali-
zation, do we Canadians reconstitute our internal common markets in the socio-
economic arenas? The concise and inescapabl e answer is that the provinces have
to be brought more fully and more formally into the key societal goal of preserv-
ing and promoting social Canada.

At the more detailed level, and as the (admittedly forced) title suggests, the
proposed answer is ACCESS — a convention on the Canadian economic and
social systems. What distinguishesACCESS isthat it isafederal-provincial and,
in places, aninterprovincial approach to securing the socio-economic union. This
represents a sharp break from our post-war tradition where Ottawa was both the
standard-setter and enforcer of theinternal common market. But in light of the set
of forces detailed above, wereally have no choice but to forge afederal -provincial
partnership and in some cases an interprovincial accord in order to deliver an
effectiveinterna union. Intermsof coverage, however, the components of ACCESS
arerather straightforward — the economic union, the social union, labour market
integration, reworking fiscal federalism and approaches relating to accommodat-
ing the increasing policy interdependencies between the two levels of govern-
ment. Some of these areas and proposal s are lifted directly from the recent Report
to Premiers by the Ministerial Council On Social Policy Reform and Renewal
(1995). Others are adapted from my previous work (Courchene, 1994) and the
writings of other policy analysts (e.g., Burelle, 1995, 1996). While detail will be
provided later, thisbrief overview of the range of issues subsumed under ACCESS
is probably adequate for introductory purposes.
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In more detail, the analysis proceeds as follows. Part |1 focusses on a set of
framework axioms or precepts that ought to subtend any federal-provincial
agreement on the socio-economic union. While many of these are rather uncontro-
versia (e.g., transparency), some do touch upon substantive issues (e.g., the prin-
ciple of subsidiarity).

Part |11 then addresses the substantive elements of a Canadian Convention on
the socio-economic union. The analysis devel ops two models. Thefirst of theseis
referred to as an “interim” model — it maintains many of the features of the
status quio, it is federal-provincial in nature and it is broadly consistent with re-
cent pronouncements of both levels of government. The second or “ steady-state”
model is more consistent with the scenario outlined in the introduction to this
paper — it involves substantial alteration of the status quo, it ismoreinterprovin-
cial in nature and it embodies considerabl e di sentanglement and decentralization.
While, as noted, the latter is more consistent with the foregoing analysis, it may
well be that the interim model is a necessary half-way house on the road to the
more thoroughgoing approach to a reworked socio-economic union. For both of
these variants, the analysis will attempt to grapple with the design of acceptable
common-market principles. However, these principles will lack full detail be-
cause they will inevitably be derived from intense federal-provincial or interpro-
vincial negotiation.

In Part 1V, the analysis turns to the issues of enforcement and remedies. Are
there ways to make ACCESS binding on all governments and, if so, how? Not
surprisingly, thiswill be a more difficult issue for the steady-state or full-blown
version of ACCESS. Part V then addresses some process issues, followed by a
brief concluding section.

Thereisone other aspect of ACCESS that merits highlight in thisintroduction.
Running throughout the analysiswill be the recognition that a Convention on the
socio-economic union, while of necessity an agreement among governments, is
first and foremost about the rights and privileges of citizens, consumers, labour
and enterprise on the socio-economic front. Thisisthe rationale for the acronym
ACCESS.

Prior to directing attention to these three core areas — framework axioms,
pan-Canadian common-market principles and enforcement/remedies issues — it
isinstructive to address a key operating assumption of ACCESS, namely that an
effective internal socio-economic union must require the combined efforts of all
levels of government.

The Provincial I mperative

Securing the socio-economic union in post-war Canada was essentially left to
Ottawa. And Ottawarose to the challenge, largely by creative use of the spending
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power. On the taxation front, for example, the tax collection agreements for the
personal income tax have become a model for federal nations — decentralized
yet substantially harmonized. Ottawa stands ready to collect provincial taxes,
largely free of charge, aslong as the provinces adhere to a set of hon-discrimina-
tory provisions. (Admittedly, this statement excludes Quebec which has its own
personal income tax, but this province has signed on to other tax harmonization
measures.) On the social policy front, the use of shared-cost programs and other
initiatives have allowed Canada to convert the various provincial programs into
“national” ones by guaranteeing principles such as portability for health care and,
for welfare, the absence of residency requirements. In the language of the
Charlottetown Accord, thisis* negative integration”, namely a series of top-down
“thou shalt nots” — thou shalt not extra bill, thou shalt not impose residency
reguirements, etc. While this is important and remains important, it is no longer
sufficient. What isincreasingly required is“ positive integration” — a pro-active
meshing of provincial systems (skills transferability) and federal-provincial sys-
tems (consumption tax harmonization). This cannot be done without the full par-
ticipation of the provinces. Hence, delivering afull-blown socio-economic union
reguires both top-down (vertical) and bottom-up (horizontal) integration.

That thisisthe case is becoming progressively more evident. As more powers
are passed down (back?) to the provinces, as indicated in the Speech from the
Throne, provincial involvement becomes ever-more essential. Moreover, as Ot-
tawa pares cash transfers to the provinces under the CHST, from roughly $18
billion this year to the announced floor of $11 billion at the turn of the century, it
islosing both its moral authority and its financial capability for enforcing unilat-
eral top-down standards. In terms of the latter (financial enforcement), it isinter-
esting to note that a provincial salestax at roughly half the average provincial rate
would give Alberta more money than it will get in federal transfers at the turn of
the century. Indeed, Alberta’s current budget surplus exceeds the amount of fed-
eral transfersto the province. This highlightsthe federal dilemmaand explainsin
part why the 1995 federal budget called for the development of a set of “mutual
consent” principlesto underpin the CHST. Beyond these financial considerations,
the increasing north-south nature of the Canadian economy in tandem with the
quite distinct provincial economieswill imply different approaches on the part of
the various provincesin terms of designing and delivering their respective social
envelopes. In turn this means that any notion of identical standards across all
provinces is a non-starter — much of the negotiation will have to be in terms of
principles and “equivalencies’. Finally, the need for involving the provinces was
explicitly recognized by Ottawa in its last two budgets as well as in the Throne
Speech. Basically, this amounts to a federal recognition that the existing princi-
ples (e.g., the five Canada Health Act principles and the prohibition of residency
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reguirements for welfare) can no longer deliver the needed degree of integration
in terms of the internal socio-economic union. In large measure, the march of
globalization and the knowledge/information revolution require new approaches
to preserving and promoting the Canadian common market. And key to any and
all of these new approaches is a partnership among the various orders of govern-
ment in Canada.

There is another perspective that can be brought to bear on all of this. In order
to create and integrate our “national” social policy network in the 50s and 60s,
Ottawa needed to play an overarching role. And central to this role were the de-
velopment of the various shared-cost programs and the evolution of our compre-
hensive equalization program. Asthese social programs matured and became*“ es-
tablished”, it was only natural to shift funding from a conditional (shared-cost)
basis to unconditional grants. Now that social Canadaisin need of restructuring
intheface of avariety of forces (economic, fiscal, demographic, etc.), theroles of
the two orders of government in this renewed process are now radically altered.
Specifically, apart from providing certain social servicesto First Nations, Ottawa
is not really a player in the social policy design and delivery game. It has no
option except to leave thisto the provinces. Thus, whiletransfers, subsidies, prin-
ciples, fines and the like were appropriate in terms of initially creating our social
network, these instruments are ill-suited in terms of forging the needed national
or interprovincial integration of this “second-round” of social program design.
This would be true even if there were no cuts and caps and freezes to federal-
provincial transfers. The provinces must rise to the citizen and societal challenge
by accepting alarger responsibility for preserving and promoting social Canada.

Thus, bringing in the provinces should not be construed as in any way awater-
ing down of the internal socio-economic union. Quite the opposite. Indeed, part
of the reason why the German and Swiss and Australian federations have more
thoroughgoing integration in terms of transferability of skills, for example, isthat
Canada has never attempted to bring the provinces meaningfully into the opera-
tional workings of our internal union. Canadians deserve better and this can only
come from a partnership approach to our east-west internal union.

This being said, however, there are differing degrees of provincial (and fed-
eral) involvement. The “interim” model of the Convention calls for federal-
provincia cooperation and co-determination in terms of securing the economic
union, whereas the steady-state or full ACCESS model assumes agreater role for
interprovincial management of the internal union, in line with existing constitu-
tional responsibilities especially in the social policy areas.
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II: FRAMEWORK AXIOMS

In designing a convention on the socio-economic union there are certain underly-
ing axioms or principles that should apply irrespective of the content of any such
convention. Indeed, most of the following axioms ought to apply to any policy
area. Among these general framework axioms are the following:

» FA#1: Accountability

Governments must be accountabl e to citizens for the prudent use of public mon-
ies and the programs that incorporate these funds. In the current Canadian con-
text, enhanced accountability means a clarifying of the roles of the two levels of
government in the social sphere. A useful companion to accountability isthe prin-
ciple of fiscal coincidence: the jurisdiction responsible for spending funds should
in general be the oneresponsible for raising them in thefirst place. The existence
of intergovernmental transfersis an obvious exception to this principle, an excep-
tion that can be rationalized in a variety of ways (e.g., economies of scale in
raising taxes). However, in these circumstances, the design of the transfer system
should be as consistent as possiblein terms of isolating thelocus of responsibility
and, therefore, accountability.

* FA#2: Transparency

Thisprincipleisclosely related to accountability. If programs are not transparent,
accountability will become blurred. The existing CHST transfer system, with its
combination of cash transfers and tax point transfers, is hopelessly complex and,
therefore, at cross purposes with any transparency principle. In the recent past,
Ottawa has been ableto claim that transfers (cash plustax points) to the provinces
have increased while the provinces have argued that federal transfers (cash trans-
fers, since thisis al that is realy transferred) have fallen. And both parties can
substantiate their claims. As aresult, citizens become confused and accountabil-
ity becomes diffused. In any new convention, the provisions must be transparent
so that all parties (including citizens) recognize where accountability resides.

* FA#3: Efficiency

Given the fiscal burden at all levels of government, efficiency becomes a virtue.
Beyond the obvious, namely ensuring that no more than the essential amounts of
funds are expended in terms of achieving a particular policy goal, there are other
facetsto efficiency. Oneisthe appropriate matching of policy instrumentsto policy
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objectives: if the objective is distributional, then it should be delivered viaa dis-
tributional instrument (e.g., the tax-transfer system), not via an allocative instru-
ment. Another is that where intergovernmental transfers are involved, the incen-
tives should not be such as to encourage what elsewhere (Courchene, 1994) |
have labelled “intergovernmental gaming” (for example, the incentives under ex-
isting legislation for provincial governmentsto create make-work projectsto trans-
fer citizens from provincial welfare to federal Ul). Finally, the elimination of
duplication and overlap has an obvious efficiency component and in the processit
probably also contributes to enhanced transparency and accountability.

* FA#4: Equity

In the context of reconstituting the social and economic union there are at least
two types of equity issuesthat must be addressed. Thefirst isthat we must respect
the equalization principle — all provinces must have ACCESS to revenues suffi-
cient to ensure that they can provide reasonably comparable public services at
reasonably comparable tax rates (s.36(2) of the Constitution Act, 1982). The sec-
ond isfiscal neutrality. Thisis the proposition that, apart from equalization, fed-
eral programs should treat similarly situated individuals equally, regardless of
place of residence. The existing Ul provisions fall way short of this mark: an
unemployed individual in New Brunswick is more than twice as likely to be in
receipt of Ul benefits as a similarly situated Ontarian (Courchene, 1994 and
Sargent, 1995). In many cases, federal transfers other than those for equalization
ought to treat provinces equally on aper capitabasis. These two equity principles
arerelated in the sense that if equal-per-capita transfers for the CHST, for exam-
ple, serve to undermine the equalization principle, then the latter should be ad-
justed appropriately. Violation of either of these principles will severely under-
mine the likelihood of achieving a thorough convention on the socio-economic
union. More ominously, the federal proclivity for introducing an equalization el-
ement in every federal program will almost certainly serve to undermine sup-
port for the formal equalization program. This would spell the end of social
Canadal

» FA#5: Citizen Rights

While the Convention will be an intergovernmental agreement, the underlying
rationale is to provide basic rights and privileges for all Canadians. Hence, the
presumption associated with the specific details of any provisions of an internal
socio-economic union should always be on the side of citizens. In other words,
the burden of proof in terms of defending any derogations from the Convention
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must reside with governments, not with citizens. The specific ways in which this
principle can become operational will be dealt withinthe appropriatelater context.
While ACCESS is a goa in its own right, it is also the case that it is a key
ingredient in the larger on-going context of proposals to revitalize and rebalance
the federation, e.g., the report of the Group of 22 (1996). Hence, as a bridge
between the above framework axioms and the later common-market principles,
there are several rebalancing and revitalization precepts that merit highlight.

* FA#6: The Principle of Subsidiarity

The principle of subsidiarity states that government should be as close as possi-
ble to citizens: powers or competences should be del egated to the lowest level of
government where they can be effectively exercised. Thisimplies a bias toward
decentralization. However, if the nature of the service or the activity meansthat it
cannot be carried out efficiently at the local level, then a higher level of govern-
ment should assume responsibility. The presence of cross-provincial policy
spillovers, for example, would imply the need for an upward shift of the policy
area. But upward need not mean central: it could also mean interprovincial or
federal-provincial.

» FA#7: The Federal Principle

Subject to adhering to the provisions of the Convention, the provinces must have
the flexibility to design and deliver their own vision and version of the socio-
economic envelope. Economists typically refer to this as competitive federalism.
The most cited exemplar here is the experimentation in Saskatchewan which led
to Medicare. Recently, this province has substituted free drugsto the elderly with
a system based on ability to pay. Other provinces are following suit. The more
genera point isthat the on-going blossoming of provincia experimentation across
arange of frontsis absolutely critical to recreating an efficient and viable social
Canada. The policy challenge here is to ensure that this experimentation takes
place within a framework of “national” (federal, federal-provincial or interpro-
vincial) norms or principles.

* FA#8: The Spending Power Provision (Federal Flexibility)

Corresponding to this provincial flexibility, thereis aneed to retain federal flex-
ibility aswell. Specificaly, the federal government should be able to exercise its
spending power in areas of provincial jurisdiction provided that the provinces can
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opt out with compensation. Whether this opting out must relate to the establish-
ment of an equivalent program (as in the Throne Speech) or whether opting out
should be unconditional (asinthereport of the Group of 22) isobviously an issue
of some contention, but some version of the spending power provision isimpor-
tant to ensure federal flexibility.

* FA#9: Uniform Application (Equal Partners)

Newfoundland, as part of the Constitution Act, 1982, hastheright to discriminate
inhiring infavour of itsresidents. Likewise, thefederal government, under s.36(1)
of the Constitution, has the responsibility for “promoting equal opportunities for
the well-being of Canadians” and for “furthering economic development to re-
duce disparity in opportunities’. However, ACCESS should have uniform appli-
cability on all signatories. There should be no derogations from citizensrightsto
the social and economic union. There are several reasons for this. First, the Con-
vention will be a symbol of who and what we are as a federation. Accordingly,
this should be a statement of uniform rights for citizens across the country. Sec-
ond, the Convention will be an intergovernmental agreement, not part of the Con-
stitution. Hence, the Constitution will trump the Convention. This being the case,
there is no need for derogations in the Convention. Third, the existence of
derogations will likely torpedo the Convention. The notion that Ottawa could, as
part of the Convention, discriminate against Ontario on regional equity grounds
while Ontario could not, again as part of the Convention, react to this discrimina-
tion will surely mean that the Convention will never see the light of day. In prac-
tical terms, what this meansisthat the onusison Ottawato be willing to enter the
Convention on equal terms with the provinces and on the provincesto ensure that
they are also equally and severally bound.

e FA#10: Duality and Asymmetry

While uniform application, as in the previous framework axiom, is imperative,
this need not mean that the end result will be symmetrical for all provinces. For
example, some provinces may wish to impose standards higher than those em-
bodied in the Convention. As long as these are non-discriminatory in nature, this
should be encouraged even if the result will be asymmetrical. Similarly, to the
extent that Quebec may be more likely than other provinces to draw down all
powers offered, this, too, should pose no problem. Phrased differently, the design
of the Convention should respect the duality aspect of our federation (i.e., two
languages of convergence). Asymmetries can also arise from transfers of powers
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upward. For example, if not all provinces are in favour of transferring responsi-
bility for securities regulation to the federal government, this should not stand in
the way of those that wish to do so. Our federation is aready highly asymmetri-
cal. Contrary to much received opinion, these asymmetries are best viewed as
solutions rather than problems. For example, the fact that Quebec has its own
personal income tax (an asymmetrical feature) means that the rest of the prov-
inces can achieve a much higher degree of harmonization than otherwise would
be the case in terms of the joint federal-provincial, personal-income-tax arrange-
ments. Finally, it isimportant to recognise that the asymmetries that may arisein
the Convention are de facto asymmetries, not de jure asymmetries.

« FA#11: Provincial Treatment

The principle of “provincial treatment” must be the core operating principle in
any Convention on the socio-economic union. Thisistheinternal union counter-
part of “national treatment” under the FTA. In terms of the latter, Canada has
considerable freedom to design its own policies, provided only that they do not
discriminate between Canadians and Americans. Transferred to the Convention,
provincial treatment means that New Brunswick, for example, can design itsin-
ternal policies asit wishes, provided @) that in their implementation New Bruns-
wick does not discriminate in favour of its own residents and b) that they abide by
other provisions of the Convention. Others may wish to refer to this asthe “prin-
ciple of non-discrimination”.

e FA#12: Standstill Provisions

The Convention will not likely deliver an unimpeded internal socio-economic
union. Certainly, the status quo falls way short of the mark here. Hence, the goal
should be to improve on the status quo — to aim to free up the socio-economic
union in selected areas and to prevent “slippage” in all other areas. This is the
concept of standstill, namely to ensure that there is no backtracking in terms of
existing common-market achievements. Adherence to this principle will guaran-
tee that the Convention will be an improvement on the interprovincial or pan-
Canadian aspects of the status quo.!

With no claim to being exhaustive, these framework principles provide a
launchpad for designing a new Convention on the Canadian social and economic
union. We now turn to an analysis of the substance and principles that this Con-
vention might contain.
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I11: ACCESS: PAN-CANADIAN PRINCIPLES FOR THE
SOCIO-ECONOMIC UNION

The above framework principles are consistent with a variety of approachesto a
Canadian Convention on the internal union. Our principal interest in this section
is elaborating upon the full-blown model that takes the framework principles to
their logical and Constitutional limit. Not surprisingly, thiswill be referred to as
the “full” ACCESS model. However, the model cannot be implemented tomor-
row since, aswill become apparent, the variant proposed below callsfor interpro-
vincial accordswith respect to labour market and social union issues, the conver-
sion of cash transfers into tax-point transfers, a series of federal-provincial ad-
mini strative amendments and a set of dispute-resolutions procedures and enforce-
ment mechanisms for securing the internal union. Hence, the negotiation process
will involve healthy doses of both time and goodwill.

This being the case, the stage is set for the implementation of what will be
referred to as the “interim” ACCESS model, which can be implemented tomor-
row. The basic feature of this interim model is that it is broadly consistent with
the series of recent “official” pronouncements by both levels of government on
the evolution of the social union, e.g., the last two federal budgets and the Speech
from the Throne on Ottawa's part and the Report to Premiers (1995) on the prov-
inces part. These two models are consistent with each other in the sense that the
interim model is probably an essential stepping stone and building block toward
the full ACCESS model.

In order to breathe some reality into this discussion, Table 1 represents awork-
able prototype of an interim model while Table 2 is my own proposal for what a
full-blown ACCESS model might look like. While the lines of demarcation be-
tween these two approaches are no doubt blurred in places, the following key
differences are evident:

. Theinterim model is more federal and federal-provincial in nature whereas
the full ACCESS model is more federal-provincia and interprovincial. In
other words, the full ACCESS model is more consistent with the provisions
of the Constitution in vesting responsibility for areas like social policy and
labour-market training with the provinces.

. The federal-provincial financial interface differs significantly between the
two models. The interim model contemplates the continuation of federal
cash transfers with the important proviso that they will be monitored by a
federal-provincial mechanism rather than by the current federal enforce-
ment. On the other hand, the full ACCESS model requires the conversion of
the cash transfers into equalized tax-point transfers, along the lines of the
fiscal coincidence provision under FA#1 above.
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TABLE 1: A Prototype of the Interim ACCESS Model

Social Union

« Essentially the status quo prevails;

« Thefive Canada Health Act principles would remain, as would the prohibition of
residency requirements for welfare;

e The$11 billion cash transfer floor (as per the 1996 federal budget) would obtain;

« Financial penalties (reductions in cash transfers) would continue for violation of
social union principles. However, the monitoring of these penalties would fall to a
federal-provincial oversight agency rather than the current federal oversight.

Division of Powers
¢ Training would be devolved to the provinces;
¢ So would tourism, mining, recreation, etc., as indicated in the Throne Speech;

« Thefederal spending power would be circumscribed, again as outlined in the
Throne Speech;

¢ Ottawa would accommodate an upward transfer of powers (e.g., securities regula-
tion) for those provinces willing to do so;

¢ The end result may well involve asymmetry.

Economic Union

« Commitment to both orders of government to fully implement the Agreement on
Internal Trade.

Coordination

* The powers of the Secretariat (as required under the AIT) would expand to monitor
these arrangements;

« Therewould need to be an appeal process and a dispute-resolution mechanism,
replete with decision rules for the parties.

Prospect

* Whilethisisamodest ateration of the evolving status quo, it might develop into an
European-style co-determination model with respect to a broad range of economic,
social and policy interdependency issues.
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TABLE 2: A Prototype of the Full ACCESS Model

Social Union

Full provincial responsibility for design and delivery of health, social services and
education in line with the principles in the Report to Premiers.

Enforceable interprovincial accord whereby the provinces jointly implement and
maintain a framework of principles and standards/equivalencies that will guarantee
across Canada rights such as mobility and portability.

Fiscal Relations

An effective equalization program guaranteeing all provinces the ability to provide
reasonably comparable public services at reasonably comparable tax rates.

Beyond equalization, fiscal neutrality would obtain (FA#4).
Conversion of existing federal cash transfersinto equalized tax-point transfers.

Allow provincesto levy a“tax on base” (as an alternative to the current “tax on
tax”) under the shared personal-income-tax system.

Labour Markets

Full provincial responsibility for all 1abour market development measures.

Federal-provincial co-management of Ul (along with greater accountability to
employers and employees who now fully finance the system) so it can be integrated
into provincial designs for overall human capital policy. As an aternative, one could
provinciaize Ul (viaequalization of Ul premium income).

Interprovincial agreement on mutual recognition of training and qualifications
across provinces.

Economic Union

Incorporate an expanded s.121 (into ACCESS) to include labour, capital and
services. Consider enshrining thisin the Constitution, at some future date.

A commitment by all partiesto remove al internal barriersto trade with a specified
time period (i.e., to implement fully the provisions of the 1994 Agreement on
Internal Trade).

Coordination & Flexibility

Embrace subsidiarity, allowing powers to be transferred down (e.g., forestry,
mining, recreation, etc. asin the Throne Speech) and upward or horizontaly (e.g.,
national securities commission, national tax agency etc.).

Ensure policy flexibility by accepting FA#7 and FA#8 above;

Incorporate initiatives designed to manage policy interdependencies among govern-
ments, e.g., “reciprocal federalism” as elaborated in the text.
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The enforcement/remedies also differ dramatically. The interim model isa
variant of the status quo, with the above-noted difference that the financial
transferswill now be overseen by afederal-provincial body. Sincethere are
no cash transfers (except for equalization) under full model, this places a
premium on designing mechanismsto ensure that the Convention isbinding
on the parties.

In terms of proceeding, it is convenient initially to devote brief attention to

spelling out how the interim model might work. Thiswill facilitate the more in-
depth analysis of the full-blown ACCESS model.

A: A WorkableInterim Model

At one level, implementing an interim model of the type reflected in Table 1 is
rather straightforward:

On the social side, the five CHA principles would be maintained, as would
the prohibition of residency requirements for welfare.

On the labour market side, Ottawa would follow through with its Throne
Speech commitments to devolve labour-market training to the provinces
and to circumscribe the exercise of the federal spending power (along the
lines of FA#8 above).

The interim accord could involve processes to manage the policy
interdependencies between the two levels of government (but this would
probably best beleft for thefull model). However, it should involve commit-
ments to reinforce the economic union, probably via best efforts measures
to deliver on various provisions of the Agreement On Internal Trade (1994).

Monitoring would be done by afederal-provincial agency (or group of min-
isters) that would report to the First Ministers.

Citizen or government challenges to this accord would first go to a panel of
experts for adjudication. If sustained, the remedies could vary, but would
include the withholding of cash transfers by the federal-provincial monitor-
ing body.

The accord would be signed for successive five-year periods.

These provisionstrack fairly closely the provisions contained in Table 1. More

importantly, they resonate well with existing proposals from both levels of gov-
ernment. Thisis by design since one of the criteria of thisinterim accord isthat it
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beimplementable immediately. To be sure, others may have structured the accord
somewhat differently, but thisisinevitable in this sort of exercise.

Among the several potential problems with this type (and likely any type) of
interim accord, two in particular merit highlight since they lead directly to the
sorts of provisions embodied in the later full-blown ACCESS model. Thefirst is
that this sort of accord is not likely to bind the federal government. It is true that
the existing federal unilateralism in assessing whether a province isin violation
of the common-market principleswould be replaced, under the interim model, by
federal-provincial monitoring and oversight. While the voting mechanism was
not spelled out, one could imagine, for example, that if either the provinces (at
least 7 provinces with 50% of the population) or Ottawa supports the decision of
the expert panel, then the panel’ s decision will hold. However, thereal issue arises
with thelevel of cash transfers. Given the Supreme Court decision on the Canada
Assistance Plan challenge (to be detailed later), it is not at all obvious that this
sort of interim accord could guarantee the $11 billion CHST cash transfer floor
after the turn of the century (as outlined in the 1996 federal budget). In other
words, the federal government would still be free, constitutionally, to repeat the
series of unilateral series of cuts, freezes and caps to cash transfers that occurred
over the last decade and that are still in progress. The full ACCESS model at-
tempts to address this issue by means that include, among other approaches, par-
allel legislation passed by all governments. To be sure, these approaches could be
incorporated into an interim accord, but since the negotiations pursuant to this
would likely be intense, not to mention time-consuming, much of the value of an
interim (i.e., immediate) model would fall by the wayside. Why not go directly to
the full-blown ACCESS variant?

The second areais equally problematic: the social policy areaisin full evolu-
tion, so much so that relying on the five CHA principlesislikely to do more harm
than good. The Report to Premiers expressed the issue rather well:

Premiers have indicated their unanimous support for a publicly funded health sys-
tem and are committed to the Canada Health Act as one dimension of the system.
However, the Canadian health system has evolved beyond physician and hospital
care, and includes awide range of preventative, promotive, supportive and rehabili-
tative services. As well, it has become widely recognized that a whole range of
factors outside the health system are important determinants of health. The Canada
Health Act narrowly focusses on insured physician and hospital services, and does
not recognize the extent to which the health system has evolved.(1995, p. 11)

But even thisistoo narrow avision of health. Progressively, the system is evolv-
ing toward a conception of well-being, not just old-style health care. What Canada
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probably needsis a pan-Canadian Well-Being Act replete with its own set of prin-
ciplesrelating to portability, public administration, comprehensiveness, ACCESS
and universality. It islikely that under this system coverage will be enhanced (i.e.,
become more comprehensive), portability and universality will be guaranteed,
but ACCESS will become subject to ability-to-pay user fees, most likely delayed
and reconciled through the personal tax system. In other words the system will
become more European in nature — extended coverage but with some role for
ability-to-pay private financing throughout the system.

The essential point hereis not to attempt to guesstimate the likely evolution of
the health or well-being sector, but rather to emphasize that the driving factors
underpinning this evolution are the efficiency, equity and fiscal concerns trig-
gered in part by the massive cuts to cash transfers under the CHST, which are
only now beginning to bite. In effect the CHST isin the process of transforming
the design and delivery of both health and welfare. In a real sense, there is no
status quo in these areas. The longer term solution probably requires a combina-
tion of @) an explicit recognition on the part of Ottawathat its actions are generat-
ing anew erain terms of health and welfare, b) an assurance from the provinces
that they will not back off their impressive set of social policy principlesincorpo-
rated in the Report to Premiers (and reproduced as Table 3), and c) a negotiation
of anew social contract among the provinces, Ottawa and selected stakeholders.
But, this, too, is really much morein line with the full ACCESS model than with
the interim variant.

Despite these potential problems, the concept of an interim model has much to
recommend it, since there is a need to establish a new, temporary, status quo
while negotiations with respect to the full ACCESS model are on-going. Most of
the pieces for this interim model are either already in place or can be with the
stroke of a pen. Thus, there is no reason why it could not be fully operative by
year's end. If this does not come to pass, the recent conflicts with Alberta over
health and with British Columbia over welfare will begin to multiply, and not
only in the “have” provinces.

But this is diverting attention away from the core thrust of the paper — to
outline a Canadian Convention on the socio-economic union consistent with the
emerging globalization and knowledge/information paradigms, with the frame-
work axioms of section I and with the letter and spirit of the Constitution. To this
I now turn.

B: The Full ACCESS M odel

Most of the key elementsin a full-blown version of ACCESS appear in Table 2.
Even acursory glance at these provisionsindicate that thisisahighly decentralized
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TABLE 3: Principlesto Guide Social Policy Reform and Renewal

Social Programs Must Be Accessible and Serve the Basic Needs of All Canadians

1. Socia policy must assure reasonable access to health, education and training,
income support and social services that meet Canadians' basic needs.

2. Social policy must support and protect Canadians most in need.

3. Social policy must promote social and economic conditions which enhance self-
sufficiency and well-being, to assist all Canadians to actively participate in
economic and social life.

4. Social policy must promote active development of an individuals' skills and
capabilities as the foundation for social and economic devel opment.

5. Social policy must promote the well-being of children and families, as children are
our future. It must ensure the protection and development of children and youth in
a health, safe and nurturing environment.

Social Programs Must Reflect Our Individual and Collective Responsibility

6. Social policy must reflect our individual and collective responsibility for health,
education and social security, and reinforce the commitment of Canadians to the
dignity and independence of the individual.

7. Partnerships among governments, communities, social organizations, business,
labour, families and individuals are essential to the continued strength of our social
system.

8. Thereisacontinuing and important role, to be defined, for both orders of govern-
ment in the establishment, maintenance and interpretation of national principles for
social programs.

Social Programs Must be Affordable, Effective and Accountable

9. Theability to fund social programs must be protected. Social programs must be
affordable, sustainable, and designed to achieve intended and measurable results.

10. Thelong-term benefits of prevention and early intervention must be reflected in
the design of socia programs.

11. Federal constitutional, fiduciary, treaty and other historic responsibilities for
assurance of Aboriginal health, income support, social services, housing, training
and educational opportunities must be fulfilled. The federal government must
recognize its financial responsibilities for Aboriginal Canadians, both on and off
reserve.

12. Governments must coordinate and integrate social programming and funding in
order to ensure efficient and effective program delivery, and to reduce waste and
duplication.

... continued
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TABLE 3 (cont'd.)

Social Programs Must be Flexible, Responsive and Reasonably Comparable
Across Canada

13. Socia policy must be flexible and responsive to changing social and economic
conditions, regional/local priorities and individual circumstances.

14. Governments must ensure that all Canadians have access to reasonably comparable
basic social programming throughout Canada, and ensure that Canadians are
treated with fairness and equity.

15. Socia policy must recognize and take into account the differential impact social
programming can have on men and women.

Source: Report to Premiers (op. cit.).

approach to securing theinternal common market, with any attendant externalities/
spilloversto be sorted out largely via interprovincial accords rather than federal
intervention. However, it is also evident that the only way in which Ottawa could
possibly consent to several of these provisions is if the interprovincial mecha-
nisms for securing the internal union are binding on all parties and in particular
on the provinces. As aready noted, this puts a premium on issues relating to
compliance, enforcement and remedies. These critical issues are the subject of
part V. The role of the present section isto elaborate on the substance of afull-
blown ACCESS, drawing heavily from Table 2. In so doing, | shall deal with the
social and fiscal categories together since they are closely related. Then, in turn,
attention will be directed to the labour market, to the economic union and, finally,
to the coordination of the policy interdependencies between the two levels of
government.

1: Promoting and Financing the Social Union

As Table 2 indicates, full responsibility for the design and delivery of health,
welfare and education would devolve to the provinces.? Thisis the “closer to the
people” component of subsidiarity (FA#6). The externalities or pan-Canadian
components of subsidiarity would be addressed viaan interprovincial accord which
would embody principles and standards as well as measures to guarantee mobil-
ity and portability. On the fiscal side, the proposal incorporates both the equaliza-
tion and the fiscal neutrality principles (FA#4). More significantly, the
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interprovincial accord presumes acomplete federal withdrawal from the areasince
cash transfers would be transferred into additional equalized tax-point transfers.

By way of elaboration of the last element (additional tax-point transfers), this
would certainly remove the concern of the interim model where the federal gov-
ernment might continue with the on-going process of reducing cash transfers:
these would now be provincial revenues. It is also worth noting that transferring
additional tax points to the provinces would serve to bring the rest of the prov-
inces in rough alignment with the existing treatment of Quebec, which is cur-
rently in receipt of an additional 16.5 personal income tax (PIT) points. Finally,
with the enhanced decentralization in the social policy area (aswell asthe labour
market ared), greater provincia participation in the income tax system makes
eminent sense since this will increasingly be the vehicle of choice in terms of
delivering and integrating much of the social envelope and probably the labour-
market envelope aswell. In order to facilitate thisflexibility, Table 2 recommends
that provinces be able to levy their portion of the shared personal-income-tax
system on the federally determined base for taxable income, rather than the cur-
rent system which limitsthe provincesto taxing federal tax payable. In thejargon
of the tax-collection arrangements, this proposal isusually referred to asa*“tax on
base”. (For more details, see Ontario Economic Council, 1983 and Courchene,
1994).

Given that the federal government is on record as being against further PIT
tax-point transfers, the only possibleway that thiscan becomeareality inACCESS
isfor the provinces to demonstrate to themselves, to the federal government and,
most of all, to Canadians that they indeed have the will and the ability to design
and deliver an effectiveinternal social union Convention. The key building blocks
required for this exercise are fairly obvious. For example, the Table 2 commit-
ment to guarantees with respect to portability and mobility are clearly essential.
And the Table 3 social policy principles would be shared by the vast mgjority of
Canadians. The challenge then becomes one of integrating these guarantees and
principlesin amanner that generates a set of operational pan-Canadian norms or
standards or equivalencies. Perhaps these could be accompanied by a set of mini-
mum standards for specific areas. (Asan aside, it isinteresting to note that there
never have been minimum standards for welfare benefits under CAP, for exam-
ple). This exercise will hardly be easy, particularly since both health and welfare
policy areas are in full evolutionary flight, but the goal is achievable. Indeed, it
must be achievable since a pan-Canadian social safety is a core Canadian value.
And, increasingly, it is only with support of the provinces that Canada can fully
deliver on thisgoal. That this basic message has not been filtered down to citizens
constitutesamajor stumbling block. With its call for mutual-consent principlesin
the 1995 budget (and reiterated in the 1996 budget and the Throne Speech), Ottawa
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has reconciled itself to this reality. It now needs to communicate this to
Canadians.

2: Ul/Labour Markets

With the advent of the CHST, the Throne Speech commitment to transfer |abour-
market training to the provinces, and the more recent promise to devolve the
“developmental” aspects of Ul (now El) to the provinces, the obvious and logical
next step is to ensure that Ul itself is more integrated into the provincial (or re-
gional) socia policy systems. What is essentia is that the constellation of pro-
grams coming within the Ul/training/education/welfare subsystem be forged into
an integrated whole. This is the human-capital imperative, expressed so force-
fully by Lester Thurow (1993): “If capital isborrowable, raw materialsare buyable
and technology is copyable, what are you left with if you want to run ahigh-wage
economy? Only skills, there isn’t anything else”. Since the federal government,
with the CHST and the devolution of training, has apparently abandoned any
attempt or desire to forge this integration, it has to fall to the provinces. Thisis
even more evident with the recent announcement by Human Resources Minister
Doug Young that for those interested in job creation, “knock on the door of your
provincial legislature” (Greenspon, 1996). Table 2 speaks in terms of co-
determination of Ul among the provinces, Ottawa, labour and management. It
also specifies an obvious and more disentangled alternative, which would be to
“provincialize” Ul, with the proviso that the Ul premium income be equalized to
ensure that al provinces have at least the five-province average of premium in-
come per capita. (Courchene, 1994, 283).

With either the provinciaized version of Ul or the federal-provincial version
in place, the quid quo pro on the provincial front would have to be an interprovin-
cial mutual recognition of skills accreditation and certification so that training
becomes fully mobile across provincia boundaries. An important step in this di-
rection is the mutual recognition provisions (chapter 7) of the Agreement on In-
ternal Trade (AIT), with even more recent support for mutual recognition of train-
ing embodied on the Report To Premiers (1995,16). While this commitment to
mutual recognition could be subsumed in the economic union section of Table 2,
it isimportant for substantive aswell as symbolic reasonsthat it become part and
parcel of the Ul/labour market provisions of ACCESS.

3: The Economic Union

The economic union provisions of Table 2 represent, as they must in any full-
blown ACCESS model, a significant improvement on the status quo in terms of
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freeing up the flow of goods, services, capital and labour within Canada. As al-
ready noted, all governmentsinitialled the AIT in 1994. However, as detailed in
the excellent C.D. Howe volume on the AIT (Getting There...,1995), too many of
the key provisions arein the nature of best-effortsintentionsto removing existing
barriers. Thus, the firm commitment to remove all existing barrierswith areason-
able time frame, as proposed in Table 2, would be most appropriate and most
welcome.

With these measures in place and agreed to, it becomes rather natural to in-
clude in ACCESS an enlarged s.121 of the Constitution. Section 121 currently
reads as follows:

All articles of the Growth, Produce, or Manufacture of any one of the Provinces
shall, from and after the Union, be admitted free into each of the other Provinces.

While it is likely that, in light of the FTA and NAFTA, the courts will begin to
interpret s.121 more expansively, the fact of the matter is that, as written, this
provision does not refer to labour, servicesor capital. It must. A stronger commit-
ment to provisions guaranteeing the economic union is a sine qua non for en-
hanced decentralization and is an essential ingredient of the full ACCESS model.
In accordance with FA#9 (uniform application), this should be a straightforward
provision equally applicable to all governments (i.e., no derogations written into
the provision). While Table 2 runs in terms of incorporating an expanded version
of s.121 as part of the Convention, the ideal solution would be to enshrine thisin
the Constitution.

4: Coordination and Flexibility

Thefinal panel of Table 2 focusses onissuesrelating to coordination and flexibil -
ity. The first two entries attempt to ensure that the Convention is consistent with
the rebalancing and revitalization of the federation. Hence the emphasis on the
principle of subsidiarity, aswell as the acceptance of competitive federalism and
the role of the federal spending power. It may well be that the result of these
measureswill imply greater asymmetry across provinces. For example, some prov-
inces may not want to take up the Throne Speech offer to devolve forestry, min-
ing, recreation, etc. And not all provinces might be willing to follow Ontario’s
1996 budget proposal to transfer securities regulation upwards.

The remainder of this panel addresses, in skeletal form, the challenge of in-
creasing policy interdependencies among governments. Admittedly, one of the
roles of the social/labour-market accordsisto accommodate and internalize hori-
zontal (cross-provincial) policy spillovers. However, the issue addressed here re-
lates more to vertical or federal-provincial harmonization.
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Inarecent article, Richard Zuker (1995) focusses on thisvery issue. He argues
that because of the demise of the federal spending power and because of the on-
going decentralization, new arrangements are required to minimize the potential
negative spilloversarising from vertical policy interdependencies. Zuker refersto
these potential arrangements as “reciprocal federalism”. The nameis particularly
apt since the concept recognizes, at base, that the provinces need Ottawato act in
certain ways in order that provincial policies become more effective. Similarly,
Ottawa needs some help from the provincesin order that federal policiesbe more
effective. No matter what label one places on such arrangements, it is obvious
that there exist plenty of opportunities for mutual gain arising from enhanced
coordination, harmonization or even just from greater information sharing.

The challenge is probably most acute in the macroeconomic area. Debt and
deficits, for example, are a national concern not just a federal concern. And ap-
propriate stabilization policy cannot ignore the fact the provinces (with the mu-
nicipalities) now spend more than Ottawa does. For example, Ontario’s policy in
the late 1980s was way offside with overall macro policy and particularly mon-
etary policy. By revving up expenditures to the mid-teens in the context of an
already overheated provincial economy, Ontario’s actions forced the Bank of
Canada, in its pursuit of price stability, to raise interest rates (and, hence, the
value of the dollar) to levels that would not otherwise have been called for. In the
event, Ontario paid dearly for this, since the combination of high interest and
exchange rates exacted an enormous economic toll on Ontario in the early-1990s
recession. The point here is not to attempt to assign blame. Rather, it isto make
the important observation that incompatible policies can exact high penalties on
everybody. Hence, mechanismsthat allow for information-sharing at a minimum
and perhaps some formal coordination are warranted.

Toward this end, ACCESS should provide a framework for this to occur. One
approach isto follow the Australian example, where there is a pre-budget-cycle
First Ministers' Conference which makes public the projected expenditures, rev-
enues and deficits of all governments on a consistent accounting basis. These
forecasts assume no change in any fiscal parameters and they present the data for
two income-growth scenarios. It issurprising that thereis no counterpart to thisin
Canada. Because the business cycles across the provinces and regions do not move
in synch, itis not obviousthat any formal attempt at full harmonization of macro
policy is appropriate, but what surely is appropriate as afirst step is the greater
information-sharing and transparency that would follow from adopting the Aus-
tralian approach. Thisisan areawhere“learning by doing” is probably the appro-
priate strategy.

Another example of potential policy coordination relatesto the challenge aris-
ing from federal government participation in international treatiesthat touch upon
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areas of exclusive provincial jurisdiction. Again Australia provides a useful com-
parison with their recent proposal for a“ Treaties Council” as part of their equiva-
lent of our First Ministers Conference. The German federation has taken this
even further. In the context of the European Union, if anissueisup for discussion
that falls under the constitutional responsibility of the lander (i.e., provinces),
then lander representatives (i.e., the upper chamber or Bundesrat, sinceit is what
Canadians might call a“House of the Provinces’) will take the lead in negotia-
tions (Courchene 1996a). The point here is not to argue for “importing” institu-
tional procedures from other federations. Rather, it is to suggest a full-blown
ACCESS model has the potential for evolving into a co-determination model in
the treaties area, so that Canada can speak with one voice, asit were, in interna-
tional agreements that involve provincial constitutional competences. This, too,
would fall under the umbrella of reciprocal federalism.®

5: Summary

Thisfull-blown version of ACCESS represents athorough rethinking and rework-
ing of the federal-provincial relationship within the federation. It is, however, the
logical extension of the forces of globalization on the one hand and the recent
federal initiatives on the social-policy/labour-market fronts on the other. And it
resonates well with the written constitutional word. But the potential Achilles
heel of the full-blown version of ACCESS is that the severa embedded agree-
ments or accords, whether interprovincial or federal-provincial, may not be bind-
ing on the parties. To this | now turn.

1V: COMPLIANCE, ENFORCEMENT AND REMEDIES

Designing an internal-union Convention that resonates well with governments
and citizenswill be difficult enough inits own right. Equally challenging will be
to design processes of enforcement and dispute resolution that will likewise be
deemed to be fair and acceptable. What follows are some tentative analyses rel at-
ing to, first, ensuring compliance and enforcement and, second, providing fair
and transparent dispute resolution and remedies.

A: Compliance and Enforcement
1: Can Ottawa Be Bound?

The appropriate starting point for the analysis of whether and how intergovern-
mental agreements can be made binding upon governmentsis the Supreme Court
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decision in the CanadaAssistance Plan case. Sincetheissue at stakeis steeped in
Constitutional law, | shall defer to expert opinion here, namely Osgoode Hall
Law School Professor Peter W. Hogg who also served as one of counsel to the
Attorney General of Canada on this case. Hogg (1992, 307-8) summarizes the
case asfollows:

In Re Canada Assistance Plan (1991), a congtitutional challenge was made to a
federal bill to implement a federal budget proposal that would place a five per cent
annual cap on the growth of Canada Assistance Plan transfer payments from the
federal government to the three provinces of Alberta, British Columbiaand Ontario.
(Thesethree provinces were singled out because they were the three weal thiest prov-
inces, asmeasured by their failureto qualify for equalization payments.) The Canada
Assistance Plan (CAP) wasafederal statutethat authorized cost-sharing agreements
be entered into by the federal government with the provinces, under which the fed-
eral government would undertake to pay 50 per cent of the costs incurred by the
provinces in the provision of certain stipulated social assistance and welfare pro-
grammes. Under this authority, the federal government entered into CAP agree-
ments with all ten provinces. By the terms of both the CAP legislation and each
agreement, each agreement could be amended only with the consent of both the
federal government and the province. It was argued that the budget proposal, by
restricting the federal contributions to less than the agreed-upon 50 per cent share,
was in effect a unilateral amendment of the three agreements which had not been
made with the consent of the three affected provinces.

While there was no doubt that the federal government was obliged to fulfil its
side of the CAP arrangements so long as the CAP legislation remained unchanged,
the effect of the proposed bill, once it was enacted, would be to amend the CAP
legislation and thereby place a statutory limit on the federal government’s CAP
payments. Following the orthodox theory of parliamentary sovereignty, the Supreme
Court of Canadaheld that Parliament remained freeto amend the CAPlegislationin
thisway (or in any other way) notwithstanding the cost-sharing agreements with the
provinces.

However, all may not be lost since “while a legislative body is not bound by
self-imposed restraints as to the content, substance or policy of its enactments, it
is reasonably clear that a legislative body may be bound by self-imposed proce-
dural (or manner and form) restraints on its enactments’ (lbid, 309, emphasis
added). But this“manner and form restraint” did not apply in the Canada Assist-
ance Plan case:

The Court held that the consent [of the provinces] reguirement was not a manner
and form requirement for the simple reason that it expressly applied to the amend-
ments to the agreements, not to the amendments of the legislation. Since the
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legislation was silent on the question of the Parliament’s power to enact new laws,
that power was unimpaired, and could be used to alter the federal government’s
obligations under the agreements. The Court said that it would require a very clear
indication in astatute, especially anon-constitutional statute, before the court would
find an “intention of the legislative body to bind itself in the future.” (Ibid, 313)

But even following the procedure in the last sentence of the quote may not do the
trick, because it might run afoul of the rule that Parliament may not delegate its
legislative powersto the provinces (Hogg, 1992,313, note 55).

This creates rea problems with the interim model outlined above and in par-
ticular with the notion that the announced $11 billion federal cash floor could
ever be binding. In effect, the status quo would prevail: nothing now preventsthe
next budget, let alone the next Parliament, from reneging on this proposed floor.
And unless the federal government were to embed this floor in manner and form
legislation, it would likewise not be binding under the provisions of the interim
model. And perhaps not even then.

Not surprisingly, therefore, the provinces (or at least some provinces) are press-
ing for a conversion of these cash transfers into tax-point transfers as the only
sure way out of this dilemma. In this key area, these provinces would obviously
prefer the full-blown ACCESS model to any version of an interim model. But this
begsthefurther question: can interprovincia agreements be binding on the provinces?

2: Can Interprovincial Agreements Be Binding On the Provinces?

Not surprisingly, perhaps, the above concerns also arisein respect of intergovern-
mental agreements. In reference to the Agreement On Internal Trade, Katherine
Swinton (1995, 199) offers the following observations:

An agreement implemented through legislation that purports to impose binding ob-
ligations on the legislature remains, in a certain sense, unenforceable, because the
doctrine of parliamentary sovereignty prevents a legislature from binding its suc-
cessors, or even itself in the future, except through a formal constitutional amend-
ment. Political accountability of the legislature to the current electorate takes prec-
edence over ongoing adherence to past commitments or policy decisions. As are-
sult, alegislature may unilaterally cancel itsadherenceto anintergovernmental agree-
ment or legislate in defiance of its obligations in an implied repeal of its earlier
adherence.

By way of an example, Swinton adds:

[an] option for agovernment would be to pass | egislation expressing acommitment
to be bound by the recommendations of a dispute resolution panel.... But even if a
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jurisdiction committed itself to be bound, thiswould be technically ineffectiveif the
panel’s decision required legislative action, such as the repeal or amendment of a
standard or regulation, that a legislature were unwilling to undertake. Again, the
principleof parliamentary supremacy ensuresthat the ultimate decision about whether
to take legidlative action remains with the legislature, not with the panel (Swinton,
op cit., 207).

There may, however, be creative ways around this problem. Some rest with the
way inwhich the legislation is framed and executed. Othersrelate to the fact that
these agreements are also political documents involving rights of citizens which
in turn can make these documents binding politically, if not constitutionally. In
pursuing these approaches, it is instructive to begin with the way in which the
Australians have been able to make their intergovernmental agreements binding.

3: The Australian Model

Australia does not face the same problems as Canada in terms of making inter-
state (interprovincial, in our terms) agreements binding. This is because their
Constitution contains a provision for delegating powers upward. Specificaly, s.
51(xxxvii) of the Australian Constitution reads:

51. The Parliament shall, subject to the Constitution, have power to make laws for
the peace, order and good government of the Commonwealth with respect to

(xxxvii) Matters referred to the Parliament of the Commonwealth by the Parlia-
ment or Parliaments of any State or States, but so that the law shall extend only to
States by whose Parliamentsthe matter isreferred, or which afterwards adopt thelaw.

The best example of this relates to the recent Mutual Recognition Agreement
among the states pertaining to regulations and standards relating to the sale of
goods and the registration of occupations. (Notethat thelatter isan integral compo-
nent of the proposed “full” ACCESS model.) The states designed the appropriate
legislation, but then realized that this might not be binding on the various states.
The solution became obvious: ask the Commonwealth to passtheidentical legis-
lation, after which the states would follow suit. Because of federal paramountcy
in the Australian Constitution, the provision became binding — in effect
constitutionalized.
Sturgess (1993, 10) elaborates on this process as follows:

...the Commonwealth is obtaining no power from the States under this very limited
reference, other than to pass asingle Act of Parliament once-for-all. It cannot pass
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further legislation in the same area, nor can it establish abureaucracy through which
to regulate the States. In that sense, there is no reference to powers at all.

In effect, the States are using the Commonwealth to jointly make an amendment
to each of their constitutions at the onetime. In practice, what the Statesaredoingis
ceding sovereignty to each other [and not to the Commonwealth — TJC].

Thisoption is not available in Canada, clearly a shortcoming of our Constitution.
For example, the Ontario desire to transfer securities regulation upward could
easily be accommodated by such a route — Ottawa would pass legislation (per-
haps drafted by the province(s)) and those provinces who then passed parallel
legislation would be bound by it. Because this is not possible, Canada has to
resort to other options.

4: Creative Approaches to Ensuring Compliance

With this as backdrop, one can now contemplate approachesthat should go along
way to ensure that agreements, whether interprovincial or federal-provincial, can
become effectively binding, albeit not constitutionalized.

The first approach draws from both the Australian experience as well as the
concept of “manner and form” legislation. The process would work as follows.
The governments would design an accord or convention that they would then
initial. Template legislation would then be drafted and passed in the legislatures
of all signing parties. Embedded in this legislation would be manner and form
reguirements for amendment procedures relating both to the legislation itself and
any future amendments. Thismay not be constitutionally binding, but derogations
fromit would becomevery difficult, particularly if the conventionitself emdodied
citizen rights.

This leads to the second and related approach. In order to become effectively
binding, a convention need not have constitutional backing if it has substantial
political backing. Swinton (1995, 209) makes this very point in connection with
the AIT:

...the absence of coercionisnot fatal to an agreement if it gains the necessary legiti-
macy among political actors and citizens. One way to make the agreement more
effective without changing the overall structure dramatically isto try to improve the
effectiveness of the political process by emphasizing openness and accountability.

While not in any way tending to downplay the importance of the AIT, the fact of
the matter isthat the citizen appeal with respect to the economic unionislikely to
be minimal compared to the appeal that a convention on the socia union or a
convention guaranteeing free flow of occupational training across provinces. In
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other words, the pressures on all governments to abide by the provisions of con-
ventionsin these areas will be intense, if not overwhelming. And as Swinton has
pointed out, if the processes are open and accountabl e then complianceis further
guaranteed.

The third element of securing compliance is that the process will be aided by
precedence and even the Constitution. Again, Swinton’s comments are appropri-
ate (and again she is referring to the AIT):

Even without those mechanisms [constitutionalization — TJC], however, the Agree-
ment on Internal Tradeislikely to have an impact on Canadian law and government
policy. Most of its effectswill come because governmentsfeel an obligation to com-
ply, whether or not they have alegal ability to do otherwise. Over time, aswell, the
agreement may also filter into Canadian constitutional law, as courts use the princi-
plesto develop jurisprudence under the guarantee of |abour mobility in section 6 of
the Charter. (1995, 209)

In terms of the socia union and the free flow of occupational standards this ob-
servation may be particularly telling.

Fourth, if the proposals for afull-blown ACCESS model come to fruition, this
could include an enhanced s.121 of the Constitution which, in turn, will reinforce
the observations in the previous point. One can surmise that many of the internal
union provisions embodied in the various accords would eventually acquire con-
stitutional status via this route. But even if the enhanced s.121 is not enshrined,
the fact that it is included in the Convention (and, therefore, legislated by all
parties) will influence the interpretation of the existing s.121.

Fifth, and finally, the degree of compliance on the part of governments will
depend on the remedies associated with any derogations. As the recent Alberta
health controversy has shown, citizens of the province do not want their govern-
mentsto be offside with the provisions of the CanadaHealth Act. Theissueisnot
one of dollars, but rather one of having the system declare that their government
is pursuing policiesthat run counter to the national norms. Under the conventions
contemplated in the full-blown ACCESS model, the remedies could go much fur-
ther than a public announcement that government x or y is running afoul of na-
tionally agreed-upon norms. It could involve expulsion from the internal union so
that the mobility provisions no longer apply to the residents of the province. If
this were part of the convention, then compliance would be virtually assured.

In summary, while interprovincial or federal-provincial conventions may not
belegally or constitutionally binding, it nonethel ess seems apparent that they can
be given standing that makes derogations from the convention extremely difficult
and, indeed, unlikely. To be sure, this depends in part on the specific guarantees
embodied in the convention. But it is hard to conceive of federal-provincial and
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interprovincial agreements that would have to go through the open processes of
ratification by the respective legislatures that would not be very appealing to
Canadians.

B: Monitoring and Dispute Resolution

A key component in any federal-provincia or interprovincial agreement involves
the on-going monitoring of the agreement and, when disputes arise as they obvi-
ously will, ACCESSto atransparent and fair dispute-resol ution mechanism. These
are not unfamiliar to Canadians and their governments: they exist under GATT
and now the WTO; they exist under the FTA and NAFTA and they also are an
integral part of the Agreement on Internal Trade. In terms of the AIT, which is
essentially a convention in the way that | am using the term in this paper (al-
though the Convention would al so incorporate the social union and mutual recog-
nition of skills accreditation), several analysts have focussed on the various ways
in which the monitoring and dispute resolution mechanismsfall short of theideal
(e.g., Howse, 1995). And in an important sense this is certainly true, as will be
elaborated later. However, as an entree to this section of the paper, | much prefer
the more optimistic assessment and perspective of the AIT provided by Patrick
Monahan (1995, 217). (In reading this quote, readers may wish to associate the
references to the AIT with the social union and mutual recognition):

Despite some not trivial shortcomings — both in the institutional provisions and
elsewhere — the Agreement on Internal Trade nevertheless holds the potential to
significantly reduce existing barriersto internal free trade in Canada. This potential
lies not so much in any particular provision of the agreement, but in the recognition
that internal trade in Canada ought to be subject to a set of binding norms. For the
first time, governments in Canada have committed themselves to resolving trade
disputes through a set of generally acceptable and enforceable rules. International
experience with the General Agreement on Tariffs and Trade has shown that this
commitment to a rules-based regime represents the fundamental breakthrough in
promoting freer trade. Once a rules-based regime has been established — even if
the substantive requirements of the rules are initially quite modest — afoundation
has been laid for future construction.

This is the promise and the potential of the Agreement on Internal Trade. Shot
through with exceptions, caveats and reservations, it nevertheless commits govern-
ments to a set of norms for resolving trade disputes. It establishes a new set of
political understandings about the extent to which governments should be allowed
to discriminate against other Canadiansin order to favour local or regional interests.
Inthisrelatively modest way, the agreement hasthe potential to counteract centrifugal
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political forces that pose a continuing challenge to Canadian unity. The agreement
reflectsabelief, however tentative, in the primacy of Canadian citizenship and iden-
tity over local attachments. Because the obligations set out in the agreement are
reciprocal and are to be enforced though a process that is transparent and fair, it
represents one of the few politically acceptable avenues by which Canadian attach-
ments can be permitted to prevail over local or provincial ones. In a country as
fractious as Canada, that is no small achievement.

With this perspective, namely that the glassis half full rather than half empty, the
further challenge is to design an approach to monitoring and dispute resolution
that serves to fill the glass, as it were, and to convert the Convention into an
integral substantive and symboalic institution of Canadian nationhood and iden-
tity. Without becoming overly involved in the institutional structure of the Con-
vention, the following aspects would appear to have considerable merit:

As aready exists under the AIT, the extended Convention (AIT plus the
social union and mutual recognition), will involve ad hoc working groups
from the parties whose responsibility, among others, will be to design a set
of operational guidelines based on the principlesinthe Convention. By their
very nature, these guidelineswill be subject to further refinement and el abo-
ration asthe Convention isimplemented and wrestles with the complexities
that will follow the implementation. Whether or not “stakeholders’ are part
of thisinitial processis not asimportant as making these guidelines public
and allowing open processes for their evolution.

As part of the Convention, there will have to be public administration with
an appeal process. For purposes of expositional convenience, | shall associ-
ate this with the existence of an ombudsperson in each province (and one
for thefederal governement, where relevant). This becomesimportant since
it is part of the institutional design whereby citizens can ACCESS the dis-
pute resolution process directly. This would be an improvement over the
AIT, where citizens who wish to launch a complaint must first attempt to
persuade a government to bring the complaint on their behalf. Although the
signatories to the Convention are governments, the Convention is really all
about citizen rights in the socio-economic arena so that they must have in-
dependent and direct ACCESS.

The complaint/appeal process might work as follows. Claims brought for-
ward by a government or a citizen or a corporation would go through an
initial screening group, which could be the group of ombudspersons or a
separate screening panel aspart of the Convention secretariat (whichiscalled
for under the AIT in any event). The role of the screening panel will be to
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either reject these appeals (e.g., because they are frivolous or because there
isno obvious violation of the operational guidelines) or pass them onwards
to the Conference secretariat. Initially, there may well be aflood of appeals,
but as the operational guidelines become established and understood and as
the rulings of the dispute-resolution committee interpret these guidelines,
the screening exercise will become rather straightforward, if not easy.

. Complaints passed upwards by the screening panel, whether emanating from
governmentsor citizens, will then end up in thefirst of two potential dispute
resolution mechanisms, namely the political mechanism. At this political
level, governments would be encouraged to explore compromise solutions
or alternatives in response to the complaint. One would expect that most
complaintswould beresolved at thislevel, especially after the rulings of the
formal dispute resolution mechanism become rather predictable.

. If the political mechanism cannot sort out the impasse, then the complaint
would go the “administrative law” route to the dispute-resolution panel.
Under the AIT provisions, apanel of 5would be struck from the permanent
roster of 65 experts to be maintained by the parties. One could imagine one
panellist being selected by the challenger, one by the challenged govern-
ment and three by the Convention secretariat. The panel’s decision would
become binding on the Convention.

. There would need to be some time frame within which the dispute must be
resolved. One alternative here isto presume, for complaints that have gone
beyond the screening process, that the claims or appeals will be accepted
unless the process renders a negative decision within a specified timetable.
In normal circumstances, this would mean placing the burden of proof on
the government or governments to defend their barriers or impediments to
theinternal common market. Thisresonateswell with the ACCESS acronym.

These are hardly firm proposals but are rather in the nature of a set of appropriate
incentives to be embedded within the monitoring and dispute resolution aspects
of the Convention.

At this point, it is useful to bring the earlier enforcement analysis into the
picture. Suppose that the expert dispute-resolution panel recommends that prov-
ince X rescind some particular legislative provision? Can the offending province
(or Ottawa) refuse to go along with the recommendation? Constitutionally, the
answer may well be yes, as suggested in the previous section. In practice, how-
ever, thiswill be an implausible, if not impossible, result. There are several rea-
sons for this. The first isthat all parties would have passed the template legisla-
tion creating thelegidationisthefirst place. Hence they have voluntarily committed
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themselves to the system. The only way to not rescind the offending legislative
provision is, in effect, to pull out of the Convention. The second, and related,
reason follows on from the first. Withdrawal impliesthat a province's citizens no
longer have the socio-economic rights under the Convention. Nor does its busi-
ness sector have the Convention’s protection in terms of ACCESSing the internal
market. Thus, refusing to abide by the panel’s recommendation would involve an
enormous political and economic cost. Third, the Convention islikely to become
very popular and the recommendations of the dispute-resolution panel will likely
also receive strong popular support especialy if the processis “transparent and
fair”, to use Monahan’swords. In other words, while ACCESS may bedifficult to
bring to fruition, it will be much more difficult to unwind, once in place.

By way of afinal comment on the design of the convention for a full-blown
ACCESS model, it is clear that thisinstitution will constrain Parliamentary flex-
ibility, even sovereignty. Indeed, thisisthe raison d’ étre of such a Convention —
in effect it is a set of social and economic rights of citizens and private-sector
agents generally. As aresult, aspects of sovereignty will become shared among
the provinces and Ottawa or, if one prefers, transferred to the new institutional
Convention. Perhaps an even better way to express the result is that sovereignty
will betransferred to individual Canadians. In any event, thereisno free lunch for
governments here. But this is increasingly what globalization is all about — a
mushrooming array of international and domestic “contracts’ among governments
and between governments and private sector agents in the trade, military, envi-
ronmental, economic, etc., areas. As globalization proceeds, sovereignty inevita-
bly becomes more diffused and dispersed. Indeed, with or without the Conven-
tion, citizens/corporations will gain guaranteed ACCESS to the internal union, so
that the real issue becomes one of whether ACCESS is preferable to the range of
other options for securing the internal market.

V: PROCESS

As the final substantive section of this paper, it is appropriate to devote some
attention to process or, more specifically, to focus on how ACCESS might come
to fruition.

The answer interms of the interim model seems perfectly clear. Essentially, all
it would take would be some initial moves by Ottawa and in particular a federal
commitment to place the oversight and policing role of the CHST cash transfers
at the service of a federal-provincial monitoring and enforcement agency. The
rest of the interim model would then quickly fall into place. This relates to the
earlier claim that the interim model is capable of immediate implementation.
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Triggering the full-blown ACCESS model isamore difficult process challenge.
However, it seems clear that the provinces would have to take the lead role. Spe-
cifically, one way would be to convert the principlesin their Report to Premiers
into aworkableinterprovincial accord on the social union. They will also haveto
design a mutual-recognition accord for skills transferability and they will prob-
ably have to undertake something more than a best-efforts approach to imple-
menting the provisions of the AIT. Beyond all of this, they will probably have to
commit themselves to a Convention embodying all of thisaswell as an appropri-
ate enforcement and dispute-resolution mechanism. But if they can accomplish
this, then the pressure for compliance falls on Ottawa. If the internal socio-
economic union is secured, thereisno longer any rationale for federal cash trans-
fersto the provinces as an enforcing mechanism. Hence, this current rationaleis
no longer a stumbling block in terms of converting cash transfers to tax-point
transfers. And the dynamics underlying the CHST and the transfer of training to
the provinces means that the logical and consistent next step is for Ottawa to
allow Ul to be more accommodative of provincial policiesto forge an integration
of the entire labour-market/education/welfare subsystem. Given that the status
quoishardly afall back position, Ottawawill have difficulty holding out, particu-
larly if citizens embrace the “national” initiatives of the provinces. Indeed, if the
process gets rolling, Ottawawill likely comein at an early stage to pressits own
interests.

The previous sentence is more revealing than it might at first appear. Essen-
tially, the view of the federal government and, | suspect, the view of Canadians
generally, is that the provinces will never get their act together, i.e., they will
never subject their “provincial “ interests to the national interest and, therefore,
the attempt at creating a workable Convention will come to naught. As long as
this perception prevails, the federal government presumes that it can count on
citizen support for astrong central role, even aunilateral central role, in monitor-
ing and policing the internal socio-economic union. Thisis a very questionable
presumption on Ottawa's part, since the vacuum left by the disappearing status
quo isquickly and surprisingly coming to befilled by creative provincial initiatives.

Thisleadsto my final observation on process. What the Australian experience
with mutual recognition has revealed is that the exercise quickly becomes dy-
namically attractive. Essentialy, the provisions for mutual recognition were de-
veloped by three of the six Australian states. Once the process became well
launched, however, citizens of other states effectively demanded that their own
states also sign on. Carried over to the Canadian scene, the real challenge be-
comes one of finding four or five provinces to begin the process of developing
principles and legislation for securing the socio-economic union. At this point,
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the process will develop a dynamic that will virtually ensure that all other prov-
inces will come on board: their citizens will settle for nothing less. This process
may not generate the “ Charter” fever of the early 1980s, but it may come close.
Thus Ottawawill have to come on board as well.

In terms of the process dimension of the full-blown ACCESS model, theinitial
challenge is not to approach the exercise by insisting on bringing all ten prov-
inces on board all at once. Rather, the key may well be for four or five like-
minded provincesto begin the process of design and implementation of the socio-
economic Convention and then let “contagion” do the rest.

VI: CONCLUSION

Decentralization is a reality. Powers are in the process of being devolved. More
ominously, financial responsibility, especially in the social policy arena, is also
being devolved to the provinces. Asaresult, the federal-provincial economic and
financial interfaceisin full evolutionary flight — there is no status quo.

Thisisan unacceptable situation for acountry which haslong taken prideinits
comprehensive east-west social contract. Canadaand Canadians need to reconsti-
tute and revitalize our socio-economic union. Therole of this paper isto serve as
acatalyst in this process. The analysis focussed on two alternative (although pre-
sumably time-consi stent) approaches to a socio-economic Convention. One (the
interim ACCESS model) is more federal-provincial in nature whereas the full-
blown ACCESS model ismoreinterprovincial and, | think, morein line both with
the letter of the Constitution and with the manner in which the federal -provincial
interface is evolving. And between these two versionsis no doubt a continuum of
alternative models.

One of the contributions of the above analysis is that the full ACCESS model
represents a real, live option. While not congtitutionally “air-tight” (nor is the
interim model for that matter) the full-blown ACCESS Convention is eminently
achievable and the dispute-resolution systems are likely to be workable and en-
forceable on the parties. As a result, there is in effect arich menu of alternative
approaches to reconstituting our social-economic union and plenty of room for
strategic bargaining and negotiation on the part of both orders of government.

This, then, leads to the raison d’ étre of the paper — to challenge all govern-
mentsto move quickly in thisarea of preserving and promoting Canada sinternal
socio-economic union, keeping in mind that the name of the game, above all else,
isto endow Canadians with aguaranteed set of rights and privileges on the socio-
economic front. No doubt many readers will view the full ACCESS model as
embodying a degree of decentralization that they are not comfortable with. If the
comparison is traditional post-war status quo, then their concerns are probably
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warranted. With respect, however, this is coming at the underlying issue from
precisely the wrong direction. The reality is that Canada is undergoing unprec-
edented decentralization — some of it driven by global forces and some of it
policy- and fiscal-driven. From this perspective, ACCESS acquires a quite differ-
ent rationale, namely, how in the face of this decentralization do we maintain the
integrity of our social and economic union? ACCESS may not be the answer, but
Canadians must surely devise some reasonable facsimilethat challengesthe prov-
inces to shoulder enhanced “ pan-Canadian” responsibilities commensurate with
their increased powers.

NOTES

| wish to thank Richard Simeon, K atherine Swinton and analysts from the Ontario Minis-
try of Intergovernmental Affairs for valuable comments on an earlier draft. However, re-
sponsibility for the ideas expressed in the paper rest entirely with the author.

1. Notethat | amusing “standstill” in itstrade-agreement context, i.e., no deregotations
from the existing degree of interprovincial mobility or from existing principles. The
standstill provision is not about provincial evolution of various policy areas. Indeed,
under the former CAP provisions, there was no requirement that a province even
have a welfare program, so that it is not appropriate to view standstill as relating to
the status quo of any individual program.

2.  Thisisnot quite correct. Therewill still be avery important federal presencein most
of these areas where truly national issues are at stake. Consider health, for example;
Ottawa would continue to control/monitor key areas such as drug accreditation, na-
tional blood monitoring systems, etc., as well as the interaction between health and
immigration. What the statement in the text is meant to imply is that, in the day-to-
day relationship between individuals and the health care system, the provinces will
be paramount.

3. This concern that creative arrangements be put in place to ensure that Canada can
speak with one voice with respect to international treaties in areas of exclusive pro-
vincial jurisdiction is also addressed in Burelle (1995).
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