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FOREWORD

Intergovernmental Relations: The Year in Review is designed to provide
its readers with an annual record of developments in the Canadian federal
system. In past years, this was accomplished within the limits of a single
volume. But few periods in Canadian history were as filled with major
events as 1980. No single brief volume could have done justice to the
complex issues facing Canadians and their governments.

The single most important issue was the constitution. It transcended
all others in its fundamental significance for the future of the federal
system. Moreover, the constitutional debate burst the conventional
boundaries of the calendar year on which the Year in Review is based. In
order to maintain the integrity of the flow of events on this issue, we
decided to split our coverage of the constitutional debate off from our
other concerns and issue the Year in Review in two volumes. Volume One
examines developments in the politics and policy of the Canadian federation
during 1980. This volume, Volume Two, is devoted to the constitution. [ts
coverage of events extends well into 1981 in order to provide our readers
as comprehensive a perspective on recent developments as possible.

Volume Two was written by Ronald Zukowsky, Institute Research
Assistant. Editorial and secretarial assistance were ably provided by
Sheilagh Dunn, Anne Raizenne, Beverley McKiver and Patti Candido. More than
most Institute projects, this has been a collective enterprise.

What follows is a history of a dramatic year and half. The following
review is based primarily on the public record, supplemented by accounts
from newspapers. It seeks to summarize the actions and views of the major
actors as fully as possible within the confines of available information
and subject always to the constraint that space does not permit as full an
analysis of the views of each as one would wish. In developments so fraught
with conflict as these, complete objectivity is probably an impossible
goal: we have tried, however, to be as balanced as possible, and to avoid
injecting our own views. The issues are vital; the conflicts disturbing.
But, as all students of politics must agree, it has been a great show. '

Richard Simeon
Institute Director
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INTRODUCTION

In every generation Canadians have had to rework the miracie of
their political existence. Canada has been created because there
has existed within the hearts of its peopie a determination to
build for themselves an enduring home. Canada is a supreme act of

faith.
- A. R. M. Lower, Colony to Nation,
cited in Colombo's Concise Canadian
Quotations, p. 30.

it has not been easy to be a Canadian recently. We have been asked more
and more by our political leaders to sort out our allegiances to our
national and provincial communities across a wide range of issues. Many of
these issues such as energy policy and economic development have already
been described in Volume One of the Year in Review 1980. This vol ume,
however, covers the issue which highlights, better than any other, the
dilemmas faced by Canadians in balancing their allegiances to provincial
and national communities. That issue is the constitution and its reform.

In covering this issue, this volume spans the 18 months from publica-
tion of the Quebec government's White Paper on Sovereignty-Association to
the Supreme Court's hearing on the legality of the federal constitutional
Resolution. Part One deals with the choice as it was posed te Quebecers in
the Quebec referendum campaign. Three and a half years after being elected
as the government of Quebec, the Parti Québécois held its referendum on
sovereignty-association in May, 1980. It asked Quebecers to repudiate the
constitutional status quo. Instead, the PQ wanted support for the develop-
ment of a radically new relationship with Canada - sovereignty-association
- invoiving political independence for the province in a framework of
economic association. with Canada. Federalist forces inside and outside
Quebec united to oppose the Parti Québécois' proposals and to promote
"renewed federalism” as the alternative. At the end of a vigorous campaign,
Quebecers voted to reject sovereignty-association by a proportion of 3 to
2.

But their refusal was not without effect. Part Two of this volume
describes how Prime Minister Trudeau seized on this rejection as an
opportunity to initiate a new round of federal-provincial talks on con-
stitutional reform. Despite the momentum provided by the Quebec referendum,
the talks did not produce agreement on the renewed federalism promised to
Quebecers if they voted no in the referendum. Rather, the talks provided a
nationally televised forum for explicit debate between spokesmen for two
competing visions of the country's future.




On the one hand, Prime Minister Trudeau and various of his ministers,
supported by one or two provincial Premiers argued the case for what has
come to be called the "nation-building" perspective. Viewed through this |

lens, Canada is more than a loosely knit coliection of provincial communi- | )

ties. The ties that bind Canadians should be protected and strengthened. f
National institutions where Canadians can meet to learn about each other's
problems and to decide a common future need to be developed further. There
must be as few restrictions as possible on Canadians' participation in the
national community. Underlying these concerns is the fear that Canada has
become too decentralized politically, economically and culturally, and that
the trend to further decentralization has to be arrested by decisive
federal action.

On the other hand, many of the provincial Premiers argued a °province-
building® perspective. According to this view, the province is the primary
poiitical community. Provincial governments are more responsive to local
needs; they are the primary spokesmen for provincial interests. In a
federal system, each order of government, federal and provincial, is
sovereign within its own sphere of jurisdiction. They confront each other
as equals, and not as superior and subordinate. Provincial interests are
thus entitled to an equal hearing and may not be overridden by national
majorities pursuing a national interest. Underlying this position is the
fear that the federal government possesses too much power under the present
constitution and that provincial independence and provincial powers need to
be protected and strengthened.

A mutually agreeable set of constitutional proposals that reconciled
these different visions did not emerge from the First Ministers' Confer-
ence. Again, the scene shifted dramatically. Part Three details the events
that followed the failure of federal and provincial governments to agree on
constitutional reform. Prime Minister Trudeau sought to impose his own
solution. He presented a Resolution for approval by the Canadian Parlia-
ment. it requested the United Kingdom Parliament to pass a "Canada Act’
providing for patriation of the constitution with an amending formula and a
Charter of Rights and Freedoms. With a newly elected majority government

and the referendum victory behind it, the federal government felt it had

" the self-confidence, the public support and the momentum to break the
deadlock on constitutional change, to "cut the Gordian knot." It asserted
that the federal Parliament could act alone; that neither the law nor the
tradition of Canadian federalism required provincial consent to constitu-
tional change. [t argued that action now was imperative. The promise to
Quebecers of a ‘renewed federalism" must be fulfilled. Canadians were fed
up with constitutional wrangling and experience had shown that as fong as
the federal-provincial negotiations were governed by the “tyranny’ of the
unanimity principle they would never yield agreement.




The Prime Minister was supported oniy by the Premiers of Ontario and
New Brunswick, who had been his chief supporters at the September confer-
ence. Provinces which had been his chief opponents at the September talks,
such as Manitoba, Alberta, Newfoundland and Quebec, disagreed with the
specifics of the proposals and rejected the idea that the federal govern-
ment could act to amend the constitution without their consent. They
launched court actions challenging the legality of the federal action.

The dissenting provinces saw the federal initiative as a repudiation of
the federal character of Canada, an expression of central dominance which
reduced provinces to a minor role. For them, the principle of the equality
of two orders of government lies at the heart of federalism, [t follows
that any process for constitutional amendment which does not involve pro-
vincial consent is fundamentally illegitimate and in the deepest sense
unconstitutionai. To this was added disagreement on the content of the
government's Resolution and anger at the omission of most provincial con-
cerns which had been on the table since the 1960's.

in Parliament many of the same issues were raised in debate in both
Chambers and in a joint Senate~House of Commons Committee. The Progressive
Conservatives led the opposition and attempted to delay the passage of the
government's Resolution by all possible means. They too rejected Ottawa's
procedure as a vioiation of the essence of federalism - but they found
themselves in generai agreement with much of the content of the Resolution,
a dilemma faced by many Canadians. The New Democratic Party accepted the

‘basic legitimacy of federal action, but tried to strengthen the Charter,

and to inject at least some elements which wouid address the concerns of
the West,” where much of the party's electoral base lies. All three parties
experienced some internal tensions: among Liberals, there was disquiet
among some members who felt minority language rights had not been
sufficiently protected; among Conservatives, there was a sharp split
between the national caucus and the Ontario provincial government; within
the NDP, western hostility to the Resolution led several members from
Saskatchewan to vote against the caucus majority.

The Canadian debate also spilled across the Atlantic to Britain, where
the members of its Pariiament would be asked to approve changes to the

Canadian constitution. With much competing advice from Canadians, they |

anxiously considered where their duty to Canada and the BNA Act really lay,
knowing that a false move might injure the traditionally close Canada-UK
relationship.
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By May 1981, events reached a climax. The Newfoundland Supreme Court of |
Appeal had ruled the federal government's actions illegal. This ruling
forced the government to strike a deal with the Official Opposition. The
government agreed to wait until the Supreme Court of Canada ruled on the
legality of its action before final passage of the Resolution. In return,
the opposition Conservatives agreed to end their very effective delaying
tactics and allow amendments to be made to the Resolution. If the Court
later judged the federal action legal, they would allow a vote on the
Resolution as a whole after onily a limited debate. The government agreed
that if its Resolution were judged illegal, it would be abandoned.

The Conservatives also extracted a promise from the Prime Minister that
he would meet the dissenting Premiers. They, however, were busy developing ! i
their own "patriation package" based on an alternative amending formula for E’
the constitution. By the time they were ready to meet the Prime Minister,
he had deemed his original invitation to have expired and no meeting took
place as an immediate response to the Premiers' proposals.

Thus, the matter, has been placed in the hands of the nine justices of
the Supreme Court of Canada. Their decision on the most politically con-
tentious question in the Court's history may not appear until the fall of
1981. If the court decides the federal action is legal, that will mean
parliamentary approval of changes to the constitution is a sufficient
condition for amendments to occur. As a result, Canada will likely soon
have a new constitution based on the federal government's Resolution.
Concern about the desirability - rather than the legality - of the federal
Resolution will remain, but it is difficult to see how the passage of the
Resolution could be blocked.

if the Supreme Court judges the federal action illegal, then the role
of the provinces in the amending process will have been legally recognized.
Constitutional change must then await further federal-provincial negotia-
tions. This would re-open the constitutional agenda to the whole range of
items not dealt with in -the Resolution, and constitutional reform would
likely be delayed until some reconciliation of the nation-building and
province-building perspectives can be accomplished.

The decision of the Supreme Court will thus be crucial in determining
the road that Canadian federalism will take in the future. This is true not
only of constitutional issues in the narrow legalistic sense, but also in
the more basic sense of attitude, outiook and emotion.

Since the 1960's the constitutional debate has been characterized
primarily by the pressure from the provinces to enhance their autonomy and




limit federal powers. First Quebec, then increasingly other provinces,
. sought basic changes in federal institutions and the division of powers.
Ottawa had consistently advanced another agenda, focussing on patriation
and a Charter of Rights, but it had been primarily on the defensive.
‘Through a long period of discussions, first between 1968 and 1971, then
again in 1975-76 and 1978-79, these two agendas confronted each other. But,
since all participants assumed that any substantial change must be based on
the consent of all eleven governments, each side was able to block agree-
ment; neither couid prevail. At the First Ministers' Conference of
September 1980, these competing views were stated more sharply and clearly,
and with less room for compromise, than ever before. However, within a few
days of that failure, the federal government challenged the assumption that
unanimous consent was required. The federal government asserted that it had
the power to act alone, that provincial consent was not necessary after all
and that Parliament was the ultimate voice of all Canadians. A year that
began with a serious debate about whether Quebec would gain its independ-

ence ended with an expression of federal power unprecedented since World
War 1. '

This action raised profound questions of political philosophy: what is
the nature of the Canadian political community; what is the basis of
Canadian federalism? What rights are held by Canadian citizens and how are
they best protected? Where and by whom are the diverse interests of Canad-
ians to be expressed, represented and accommodated? What roles do Canadians
want their federal and provincial governments to play?

Those questions were also linked to a broader context of increasing
intergovernmental and interregional conflict. The constitutional debate
both reflected and contributed to increasing recrimination. It was
inseparabie from conflicts over energy and other issues which seemed to pit
the interests of the West against Central Canada, the interests of
provinces against Ottawa. As a result the constitutional debate became a
complex, compelling kaleidoscope of activity, played out in numerous
political arenas involving a multitude of actors from Premiers and Prime
Ministers to individual citizens.

Never a people inclined to optimism, Canadians may foresee a bieak
future for federal-provincial relations whatever the decision of the
Supreme Court. Whether or not the Resolution is approved, there are still
many other issues which will need to be resolved and other issues may
emerge. Part Four examines one other development with constitutional
implications; the constitutional status of the territories.

Such pessimism should be counterbalanced by the realization that this
constitutional crisis has worked itself out in an orderly, almost




disciplined manner. The system has been severely tested but, in the last
analysis, it succeeded in forcing the protaganists to legitimate their
positions through established political and legal institutions. This is a
considerable achievement in a worid where violence seems to be the pre-
ferred way to settle political disputes. it offers hope for the future,
whatever the verdict of the Supreme Court.

Canadians may also want to refiect upon the effects of this experience
upon themselves. Previous generations of Canadians have had to debate their
relationship to a variety of communities: to the different language
communities comprising Canada, to communities based on religion or race, to
the North American community dominated by our powerful southern neighbour
and to communities based first on Empire and, later, on the Commonwealth.
All of these debates involved the play of economic self-interest, political
expediency, and personal sentiment and loyalty. The same mix shapes the
present generation's debate over the primacy of national and provincial
communities. And, as with these previous issues, the burden of debate may
also carry with it a biessing: the further refinement of the developing
Canadian identity.

It is hoped that this review will provide the reader with the
background to understand this whirl of activity and the significance of the
Supreme Court decision to which it has led. It will be the task of the next
Year in Review to report on that decision and its consequences.




PART ONE
CHAPTER |

CONTENDING CONSTITUTIONAL OPTIONS IN QUEBEC

INTRODUCTION

On November 1, 1979, the Parti Québécois government published its White
Paper on Sovereignty-Association {Government of Quebec, Executive Council,
Quebec-Canada: A New Deal, Quebec, November, 1979). With its release,

. Quebecers realized that a referendum on Quebec's future was close at hand.
- it had been promised by the Parti Québécois in the election campaign that

swept them to power on November 15, 1976. Now, three years later, Quebecers
would have to make their choice: should Quebec stay a province of Canada or
should " it seek a radically different status under the arrangements
described in the White Paper?

In the following months, Quebec society became absorbed in a process of
collective self-examination. Prime Minister René Lévesque led the fight for
sovereignty-association with one basic argument: if Quebec remained a
province its needs would remain unfulfilled; its potential would never be
reached. Claude Ryan, leader of the Quebec Liberal party, put the case for

federalism. There couid be a place for Quebec in Canada if only Quebecers '

would work for the renewal of the federation.

This process of self-examination took place at all leveis of society,
and even otherwise trivial events gained a heightened significance as a
result of people's awareness and concern. Nevertheless, several events
stood out. First, of course, was the publication of the White Paper.
Although criticized on several grounds, it provided the basic terms of
reference for the debate on sovereignty-association. The defeat of PQ
candidates in three by-elections on November 14, 1979 marked the start of a
period when the PQ, still smarting from criticisms of the White Paper,
appeared to lose momentum to the federalist forces. This loss was further
aggravated by criticism of the proposed wording of the referendum question
announced on December 20, 1979.

The publication of the Liberal party's "Beige Paper® (Quebec Liberal
Party, Constitutional Committee, A New Canadian Federation, Montreal, 1980)
on January 10, 1980, gave the PQ something it could criticize and it took
the offensive. When the debate in the National Assembly on the wording of
the question ended on March 20, the PQ's seemed to have outclassed the

Q-2
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opposition and put itself clearly on top. This position was held well past
the start of the official referendum campaign on April 15, 1980. However,

by the mid-point of the campaign, the federalist forces had come from

behind to make the referendum anybody's game. The forceful intervention in
the campaign of the Prime Minister and his Justice Minister, Jean Chrétien,
culminated with an outstanding display of eloquence by the Prime Minister
in Montreal on May 14. The inspired federalist forces pressed on to victory
on May 20.

THE WHITE PAPER ON SOVEREIGNTY-ASSOCIATION:
"QUEBEC-CANADA: A NEw DEAL", NOVEMBER 1, 1979.

In its foreword ("The Future of a People') the White Paper set itself
the task of helping the Quebec people "to choose, freely and democrat-
ically, the path for our future" by explaining sovereignty-association as
clearly as possible. Chapter 1 ("Lest We Forget") observed that, by 1760,
francophones had already established a society with "a soul, a life style,
a way of behaving, traditions, institutions that were its very own®.
However, the natural tendency of this society towards prosperity, self-
expression and independence had, since the Royal Proclamation of 1763
(formalizing Quebec's status as a British possession), been continually

‘hobbled by various political encumbrances imposed upon it by force or in"

negotiations. Not the ieast of these encumbrances has been the federal
system. Chapter 2 ("Quebec's Experience of Federalism®) detailed Quebec's
difficulties in resisting the centralizing tendency of the federal system
evidenced by the persistent invasion of provincial jurisdiction by federai
policies.

The White Paper argued that the growing problems with federalism imply
the need to choose between reforming Canadian federalism or replacing it
with another system. However, Chapter 3 ("Federalism: An Impasse”) pointed
to fundamental differences between Quebec and the rest of Canada and argued
that the failure of previous attempts at reform "proves how illusory it is
to hope that federalism can ever be renewed in such a way as to satisfy
both Quebec and the rest of Canada" (Quebec-Canada: A New Deal, p. 41).

After reviewing various systems of political association in the world
today, the White Paper proposed in Chapter 4 (*A New Deal") sovereignty-
association. Except for those powers subject to the terms of a treaty of
association, Quebec would have all of the powers of a sovereign state: "the
power to levy all taxes, to make all laws and to be present on the inter-
national scene' (Quebec-Canada: A New Deal, p. 54). The treaty of associa-
tion between two equal partners, Canada and Quebec, would establish the
free circulation of goods (no customs barriers between the two partners and




a common tariff policy towards other countries), the free circulation of
. people (subject to special agreements on the operation of the labour
market), a common currency (the Canadian dollar) and free circulation of
capital (subject to investment codes or "particular regulations applicable
to certain financial institutions®).

The treaty of association would also set up four major institutions: a
community council to administer the tasks required by the treaty, a
commission of experts to advise the council, a court of justice to decide
disputes and, a monetary authority to oversee the working of a central
bank. The court of justice would have an equal number of judges from both
Quebec and Canada. Representation on the monetary authority would be
proportional to the relative weight of each economy. The formula for
representation on the community council was not specified but all
representatives would be appointed by their respective governments. The
paper rejected an elected parliamentary assembly for the association.

Chapter 5 ("The Referendum") described the stages which would iead to
sovereignty-association. As promised in the last election, the PQ would
hold a referendum seeking approval for its proposals. in the event of a OQUI
vote, negotiations would begin with Ottawa and the rest of Canada on
sovereignty-association. Any subsequent agreements would be submitted to
the National Assembly for approval before they became legally binding.
Chapter 5 aiso tried to convince Quebecers that a OQOUl vote would force
English Canadians to negotiate sovereignty-association despite their claims
that they would not. At the same time, the paper argued that a NON vote
would be interpreted as an approval of the status quo.

Chapter 6 ("Quebec, Land of the Future®) described in optimistic terms
the economic, social and cultural growth attendant upon Québécois control
of their society. At the end of the White Paper is a message from Premier
Lévesque ("Cail to the Quebec Peopie"). In his direct and personai style,
the Premier recapped the arguments of the White Paper and concluded,

Indeed, the choice should be easy, for the heart as well as the
mind... We will not hesitate, then, at the great crossroads of the
referendum, to choose the only road that can open up the horizon
and guarantee us a free, proud and adult national existence, the
road that will be opened to us - Quebecers of today and tomorrow -
by one positive and resounding answer: Yes (Quebec-Canada: A New
Deal, p. 109). '
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tn sum, the White Paper elaborated somewhat on the resolutions of the
PQ convention in June 1979. A significant difference was its retreat_'from
the principle of parity in all community institutions as shown by its
provision for unequal representation on the monetary authority, by its
failure to specify the formula for representation on the Community Council
and by the restriction of veto powers over Council decisions to matters of
"fundamental importance" only.

Reactions to the White Paper in Quebec

The reaction to the White Paper was generally critical. Oppaosition
critics in the National Assembly were most scathing in their assessment.
Gérald Lévesque, Liberal House Leader, called it propaganda (Le Devoir,
November 2, 1979). Liberal leader Claude Ryan termed sovereignty-
association "a house of cards* which would lead to the rupture of Canada
(Le Devoir, November 3, 1979). Quebec federalists such as former premier
Robert Bourassa, pointed to flaws in the institutional arrangements of
sovereignty-association and argued that a common monetary and fiscal policy
required a common parliament (Le Devoir, November 7, 1979).

Editorial reaction in the Quebec press was only sltightly more moderate.
Lise Bissonette wondered why eleven years after the founding of the party,
the PQ could still not define for Québécois *what would be their real
weight in the association and exactly how their sovereignty would be
limited" (Le Devoir, November 5, 1979, p. 4). For her, the many strategic
*silences” in the document left room for a retreat from equality in
community institutions. Michel Roy observed that the PQ's proof of a failed
federalism was not exhaustive but he reminded federalists it was up to them
to prove the PQ wrong (Le Devoir, November 5, 1979, p. 4). The Gazette felt
the PQ's optimism about the feasibility of negotiating association with the
rest of Canada stretched credulity (Montreali Gazette, November 7, 1979).

Opinions and analyses of the White Paper continued to appear in
succeeding months. Business groups, such as the Montreal Board of Trade and
the Conseil du Patronat, generally saw sovereignty-association as
economically unworkable; nationalist groups, such as the Société Saint-
jean-Baptiste de Montréal, generaily approved of it. Although PQ losses in
the November by-elections were interpreted by some as a mark of Quebec's
rejection of sovereignty-association, it was still unclear at the time what
effect the White Paper had had on the elections or would have upon the way
people would vote in the referendum. [t was more widely held that regard-
fess of the contents of the White Paper, the decision to vote Qui or Non in
the referendum would depend in large part upon what kind of question were
asked.
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Reaction from Qutside Quebec

Ottawa

The Liberals and the NDP were quick to agree that the White Paper
confirmed sovereignty-association as independence by another name. They
criticized Prime Minister - Clark's policy of limiting federal government
participation in the referendum and to urge him to take a stand.

The Liberals attacked the White Paper most strongly. jean Chrétien
argued "it's a war and it must be won" {Le Devoir, November 2, 1979, p. 1).
Trudeau complained that the paper was full of historical fallacies and that
the PQ had been more cunning than lucid or honest. Trudeau agreed that in
the event of a QUI vote, the procedure of negotiation proposed in the White
Paper should be followed because the democratic expression of the will of
the citizens must be respected. However, he criticized the White Paper for
not saying what would happen if Canada refused the type of association
suggested by the White Paper, or if the vote was NON.

Prime Minister Joe Clark argued that the treaty of association
suggested in the White Paper was unacceptable and incompatible with the

"continuation of the federation. However, he did not want himself classed as

a "status quo federalist" and said that one of the Conservative govern-
ment's main objectives was to show by its actions that it was less rigid
than the Trudeau government. Although unclear about the precise role his
ministers and government would play in the referendum debate, Clark did
promise to participate in the campaign "in order to show Quebecers that
with a prime minister who doesn't come from their province, there is a
respect for the aspirations of Quebecers" (Le Devoir, November 3, 1979, p.
6).

Prime Minister Clark, NDP leader Broadbent and Liberal spokesman Marc
Lalonde said they believed that Quebecers would likely vote NON to the
White Paper. Fabien Roy, Créditiste leader, argued that Canadian political
structures should be revised and said that there was general agreement on
the need for revision. A party commission was to study the specifics of the
White Paper at a provincial council in December 1979.

The Provincial Governments

The response from the other provincial governments has been presented
in some detail in The Response to Quebec: The Other Provinces and the
Constitutional Debate (institute of Intergovernmental Relations, Kingston,
1980). Accordingly, only a brief summary of their positions will be
presented here.
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Ontario's response came in two stages. On November 5, 1979, Premier
Davis spoke to the members of the Legislature in tough, hard-hitting terms.
He termed sovereignty-association "the most facile response...the ultimate
"cop-out® - a self imposed ghetto mentality” {The Response, ibid, p. 7). He
said his Government remained totally opposed to sovereignty-association and
would never negotiate it with Quebec. Opposition leaders supported his
assessment with few qualifications. Three weeks later on November 26, 1979,
Thomas Wells, the Minister of Intergovernmental Affairs issued a more
detailed, reasoned analysis that argued Ontario could not negotiate such an
emotionally explosive issue as the break-up of the country in a spirit of
cooperation. Moreover, sovereignty-association was not in the political or
economic interest of Ontario. He concluded that !new and fair arrangements’
could be achieved within federalism and that this would be the only
constructive course for Canada.

In contrast .to Ontario, the initial response from the western provinces
was more restrained. in a joint communiqué, dated November 7, 1979, the
four western provinces stated simply that nothing in the White Paper had
caused them to alter their previously expressed position that
sovereignty-association is neither in their interests nor in the interests
-~ of Canadians as a whole. They also reaffirmed their opposition to the
"status quo and their commitment to a process of constitutional change in
which they invited Quebec to participate. The response from the Atlantic
Region was equally negative towards sovereignty-association.

The Response analysed the reaction of the provinces in the following
manner:

In rejecting the option out of hand, the other nine provinces
are delivering a message to Quebec - "you can't have your cake and
eat it too". A sovereign Quebec cannot also enjoy the benefits of
sharing the economic linkages of the federal state - the
association arrangements are unacceptable as a political framework
for the trade-offs, sharing and sacrifices inherent in a market as
unchanged as the sovereigntists would like. Finaily, the ‘no

 negotiation! response of the other nine is meant to go hand in
hand with a commitment to renewed federalism - the positive side
of their coin.

Other Reactions
Editorial - reaction in the press outside Quebec generally supported the

. negative response of the provincial governments although the tone of reac-
tion ranged from hard line to conciliatory (see Ottawa journal, November 8,
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1979; Winnipeg Tribune, November 10, 1979; Vancouver Sun, November 8, 1979;

. St. John's Evening Telegram, November 11, 1979). While it was felt that the

White Paper clarified the issue of "what Quebec wants", it was also con-
cluded that, in doing so, the White Paper made it easier to see that
sovereignty-association meant the break-up of Canada. The White Paper was
criticized as a biased account of Confederation. The assumption that the
rest of Canada would negotiate sovereignty-association in the event of a
QUi vote in the referendum was considered unwarranted. The failure to say
what would happen if the vote were NON or if the rest of Canada refused to
negotiate sovereignty-association in the event of a OUl vote was regarded
as a crucial omission in the White Paper. The francophone press outside
Quebec expressed concern that the fate of francophones outside Quebec was
being ignored in the debate over the White Paper {see translation of
editorial from L'Evangeline in St. John Telegraph Journal, November 6,
1979).

Independent commentators were also generally critical of the White
Paper. John Robarts, former premier of Ontario and co-chairman of the Task
Force on Canadian Unity, said in a speech in Quebec City that the
Government of Quebec's proposals would destroy Canada (Le Devoir, November
3, 1979). Stephen Lewis, former Ontario NDP leader, assessed the White
Paper as "seductive" and said English Canada would have to conduct a good
campaign to convince Quebec to remain in Canada, but he doubted there was
sufficient awareness of the difficulties of the task or of the power of M.
Lévesque (Le Devoir, November 3, 1979).

THE QUESTION: DECEMBER 20, 1979

Premier Lévesque unveiled the referendum question in the National
Assembly. The wording of the question as finally approved in English was:

The government of Quebec has made public its proposal to negotiate
a new agreement with the rest of Canada based on the equality of
‘nations;

This agreement would enable Quebec to acquire the exclusive power
to make its laws, levy its taxes and establish relations abroad -
in other words, sovereignty - and at the same time to maintain
with Canada an economic association including a common currency;

No change in political status resulting from these negotiations
will be effected without approval by the people through another
referendum. '
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On these terms do you give the government of Quebec the mandate to
negotiate the proposed agreement between Quebec and Canada?

YES

NO
Thus, the question did not directly ask voters to approve sovereignty-
association. Rather, it asked for a mandate to negotiate sovereignty-
association. The provision for a second referendum was a change from the

White Paper which had committed the government only to submit the resul ts
of negotiation to the National Assembly. '

It was clear to most observers that the government had opted for a
'soft' question designed, as James Stewart put it, "to make it easy to say
yes" (Ottawa Journal, December 21, 1979). In doing so, the government may
have been influenced by public opinion polls taken in June and in early
December. These polis showed that whereas a majority of those answering the
poll opposed sovereignty-association, a majority would approve a mandate to
negotiate it. PQ spokesmen denied these speculations.

Quebec opinion seemed split on the question. The government was heavily
criticized by Claude Ryan who termed the question a fraud (Le Devaoir,
December 21, 1979, p. 1). Jean Chrétien argued that the wording must be
changed if the PQ government were "to be honest with the people” (Ottawa
Journal, December 21, 1979). Michel Roy in Le Devoir argued the question
was a “sidestep” that merely delayed the historic division on a referendum
question with clear objectives. However, Roy feit the government would be
dishonest only if it regarded a OUi vote as “a decisive step towards the
undertaking of future change® rather than solely a mandate to discuss (Le
Devoir, December 21, 1979). Pierre Bourgault, ex-ieader of the Rall iement
d'indépendence Nationale said he was disappointed that the question did not
ask for a clearer declaration of independence (Le Devoir, December 21,
1979, p. 2). However, Claude Rocher, president of the Mouvement national
des québécois, called the question "clear®. Jean-Marie Cossette, president
of Société Saint-jean-Baptiste de Montréal said he appreciated the ques-
tion, even if the idea of holding a second referendum seemed to him “an
excess of the democratic spirit" (Le Devoir, December 21, 1979, p. 2).

g
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THE QUEBEC LIBERAL PARTY'S PAPER ON CONSTITUTIONAL REFORM:
"A NEW CANADIAN FEDERATION", JANUARY 10, 1980

fn its paper on constitutional reform, the Quebec Liberal Party out-
lined its alternative to sovereignty-association by fleshing out its con-
cept of ‘“renewed federalism". Like many previous efforts at sowing the
seeds of Quebec's political future, the so-called "Beige Paper® sought to
root its efforts in the soil of Quebec political traditions. However, the
Beige Paper tried to exploit the relatively unworked terrain of Quebec's
federalist political past. Calling the PQ's attitudes towards Confederation
pessimistic, the authors of the Beige Paper argued that federalism offered
the province a major role in building Canada as a great country as weil as
the opportunity to develop Quebec's own distinctiveness. Nevertheless, the
authors made it clear that their commitment to Canada could continue only
in a radically restructured federal system.

The authors drew on a variety of works on constitutional reform in
drawing up their proposals. These inciuded the work of the Task Force on
Canadian Unity (see especially, Volume 1 of the Task Force's Report, A
future Together: Observations and Recommendations, Ottawa, january, 1979),
the Canadian Bar Association (Committee on the Constitution, Towards a New
Canada, Montreal, 1978), and the Ontario Advisory Committee on Confedera-
tion, (Government of Ontario, First Report, Toronto, April, 1978; Follow-up
Report, August, 1978). The result was a proposal which modified the
principles of classical federalism ({strict division of powers, juridical
equality of the two orders of government) in light of Canada's special
circumstances. The scope for independent provincial action in a number of
fieids would be enlarged. The potential for the abuse of federal powers
under the present BNA Act would be reduced by abolishing some of these
powers and by giving the provincial governments a greater voice in central
decision-making.

The principal check to the possible abuse of provincial power would be
the Constitution itself, principally the Charter of Rights, rather than the
offsetting powers of the federal government. Cultural and [{inguistic
dualism would be recognized and safeguarded in a number of areas. In other
fields, the proposals tried to find a middie route between subjecting the
rest of Canada to a Quebec veto and subjecting Quebec to the will of the
national majority.
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The Division of Powers

Federal powers to be abolished included:
- the powers of reservation and disaliowance;
- the declaratory power;

- the competence to create federal courts other than administrative
tribunals; and

- the power to tax real estate and to levy duties and royalties "arising
from the exploitation of natural resources”.

A number of powers now exercised by the federal government would be
subject to ratification by a "Federal Council” composed of delegates from
the provinces. The power of ratification extended to:

- the use of federal spending power in fields of provincial
" jurisdiction®;

- the use of the federal emergency power®*;

- treaties concluded by the federal government in fields of provincial
jurisdiction;

- any intergovernmental delegation of legislative powers;

- the appointment of Presidents and Chief Executive Officers of federal
and Crown Corporations of major importance;

. - the appointment of judges of the Supreme Court and its Chief Justice,
and

- international and interprovincial marketing programs of agricul tural
products.

(*two thirds majority required}

In addition to the power of ratification, the Federal Council would
also be entitled to give advice on economic policy, equalization
arrangements and, generaily, on federal policies with supstantial regional
or provincial impact. A special committee of the Council composed equally
of francophones and anglophones would ratify federal proposals on
linguistic matters, give advice on cultural matters and ensure that
Canada's dualism was reflected in the federal public service.

Federal powers would also be reduced and provincial powers generally
increased by a finer division of powers over immigration, the environment,
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culture and education, natural resources, agricuiture, health and social
services and communications. The provinces would receive exciusive

. jurisdiction . over. manpower programs, family law, and penitentiary and

parole systems. They would also gain any residual powers and couid opt out
of federal programs ratified by the Federal Council. To pay for these
increased responsibilities, the provinces would be allowed to tax
indirectly as well as directly. They would also be entitied to compensation
equivalent to federal payments foregone by opting out of federal programs.
But, key federal powers over the national economy and interprovincial trade
(monetary policy, taxing powers) were left mostly intact. The new con-
stitution, however, would commit the federal government to efforts at
equal ization and regional economic development.

Institutional Reform

The Beige Paper recommended that the Sepate would be abolished and
replaced by a Federal Council. Delegates to the Council would be sent by
the provincial governments in. numbers roughly proportional to a province's
share of the national population. The Beige Paper suggested an 80 delegate
Council distributed in the following manner:

Prince Edward Isiand - 2 Alberta - 8

Newfoundiand -3 British Columbia - 9
New Brunswick & Nova Scotia - 4 each Ontario - 20
Saskatchewan & Manitoba - 5 each Quebec - 20

Delegates from the Northwest Territories and the Yukon Territory to the
Federal Council would be admitted but their numbers were not specified. The
federal government would have no representation on the Council but would
have the right to make presentations.

Thus, on the Federal Council, the smaller provinces would be over-

represented and Quebec's vote would not be sufficient to veto Council

actions even in cases where a two-thirds majority of the Council was
required. However, Quebec would be guaranteed a minimum of 25 per cent of
the Council delegates. Moreover, the - principle of dualism would be
recognized for linguistic matters. A special committee of the councii
composed equally of anglophones and francophones (both from Quebec and
outside of Quebec) would make decisions on these matters.
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The only major change to the Supreme Court proposed in the Beige Paper
would require the convening of a "dualist" bench (composed of an equal
number of judges from Quebec and from the other provinces) at the request
of any government to decide constitutional issues. The status of the House
of Commons and the provincial legisiatures as democratic assemblies in a
parliamentary system would be guaranteed by the constitution. Proportional
representation for the federal parliament would be the subject of study.

The Charter Of Rights and Liberties

The Beige Paper included a charter of fundamental rights and }iberties
which would protect basic human and legal rights, and affirm the right of
each Canadian to settle anywhere in Canada and enjoy rights identical to
other fellow provincial residents.

The provinces would be able to legislate with respect to languages
subject to certain inviolate rights. The rights of any French or English
speaking person would include:

- the right to request and receive primary and secondary level education
for one's children in their mother tongue in the province of
residence®;

- the right to be tried in one's mother tongue in trials which expose one
to possible imprisonment*; and

- the right to communications, health and social services in one's mother
tongue where numbers warrant.

(*extended to native peoples as well)

English and French would be the country's official languages. Quebec
and Manitoba's legislatures and court system would continue to be
officially bilingual and this provision would be extended to cover Ontario
and New Brunswick.

The Amending Formula

The more important provisions of the constitution, concerning the
division of powers, the Charter of Rights and Liberties and the Supreme
Court, would require the formal consent of the federal House of Commons
plus those provinces which form (or have formed in the past) 25 per cent of
the Canadian population (thus protecting Quebec and Ontario), plus two of
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the four Atlantic provinces, and two of the four western provinces
including one of the two most heavily populated provinces in each of these
regions. This formula was modelled on the earlier "Victoria® formula
approved unanimously at a First Ministers' Conference on the Constitution
in June, 1971 at Victoria, BC.

Reaction in Quebec to the Beige Paper

The Beige Paper was the most fully elaborated federalist constitutional
proposal ever to have come from Quebec, and it had been eagerly awaited. To
many, however, the Beige Paper proposals were a disappointment. Many
federalists had hoped for some sort of special status for Quebec, a formula
explicitly rejected in the paper. Sovereigntists argued that it confirmed
that a federal system could only institutionalize Quebec's minority status
in Canada (see Le Devoir, January 21, 1980; Le Soleil, January 15, 1980).

Some Quebec analysts feared that the rest of Canada would regard the
proposals only as a basis for negotiation. The systematic nature of the
reform proposals, they asserted, meant it could not be adopted piecemeal
and still retain its value. They also argued that Quebecers would not

- accept any less power or any weaker constitutional guarantees than were

proposed in the Beige Paper. The paper thus represented Quebec's minimum
requirements and not a bargaining position from which it might be expected
to retreat.

The Reaction Qutside Quebec

Outside Quebec, the Liberal proposals received lukewarm support. The
federal government termed the Ryan proposals a valuable addition to the
debate, but it could not have been too happy with Ryan's proposals for
greater provincial powers. While it restrained its welcome, it avoided
outright criticism for fear of strengthening Premier Lévesque's forces in
the upcoming referendum.

The provincial governments' response to the Beige Paper has been
detailed in The Response (op. cit.). In general, they found the
provincialist tone of the Ryan report more to their liking than did the
federal government. They emphasized their support for the general
principies and objectives of the proposals as a firm basis for negotiation
while downplaying their reservations.’ Like the federal government, they
wished to avoid strengthening the PQ side and, at the same time, to keep
their options open.’” Quul -
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Editorialists showed a greater range of opinion. While most welcomed a
federalist option from within Quebec as a basis for discussion, many found
that the extent of decentralization proposed by Ryan threatened their
vision of a united Canada.

The significance of these and other arguments about the Beige Paper
both in and outside Quebec was at best marginal. Not until the next
provincial election were the Liberal proposals iikely to become a serious
matter of debate. Of more immediate interest were the verbal jousts over
issues such as the legality of the referendum question, the date of the
referendum, and the right of Quebec to self-determination. The serious
marshalling of arguments and counter arguments on these issues came with
the debate on the referendum question in the National Assembly.

THE DEBATE ON THE REFERENDUM QUESTION, MARCH 4 - MARCH 20, 1980

The Quebec law on referenda requires a debate in the National Assembly
on the wording of questions to be used in the particular referendum (see
Appendix A for a summary of Quebec's Law on Referenda). An edited English
version of the debate on the sovereignty-association question has been
prepared by the Institute and should be consulted by those readers wishing
more than the brief summary of the debate presented here (M.-H. Bergeromn,
D. Brown, R. Simeon, eds., The Question: Debate on the Referendum Question,
Institute of Intergovernmental Relations, Kingston, 1980).

The PQ argued that the question was clear and honest. As to its
message, PQ spokesman referred the opposition to the White Paper on
sovereignty-association and argued that giving the government a mandate to
negotiate its proposals would affirm the equality of the Québécois with the
rest of Canada, gain bargaining power for the Quebec government and end the
constitutional impasse between Ottawa and Quebec. These appeals, rather
than the merits of sovereignty itself, came to dominate the PQ campaign.

The opposition called the gquestion dishonest because it hid the real
goal of the government - independence. It was dictated less by principle
than by the need to win. They argued that with such a question, the
referendum results could only be ambiguous and would complicate, not
settie, the constitutional debate in Canada.
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The PQ, however, succeeded in expanding the scope of the debate. They
- evoked a vision of a better, brighter future for Quebec unclouded by the
sombre presence of the federal government. They ridiculed past efforts at
constitutional reform and the current proposals of the Quebec Liberal
party. They aissected federal policy on transportation, agriculture,
industrial development and language and culture for evidence of bias
against Quebec.

Caught offguard by the PQ's wide ranging sallies, the opposition
struggled in their attempt to counter with a similariy appealing vision of
Quebec's future in Canada. Provincial Liberals, not surprisingly, were also
less equipped to research and to defend in detail PQ criticisms of federal
policies and programs than their federal counterparts. Because the rules of
the debate allocated time according to party strength, the PQ was able to
develop their arguments at much greater length. in addition, the different
opposition parties and independents in the Assembly found it difficult to
organize and to complement each others' contributions to the debate.

Thus, by the end of the debate on March 20, 1980, it appeared that the
government side had "won". The question itself was approved with only one
minor change intended to commit the government more clearly to a second
referendum to ratify any changes negotiated with the rest of Canada.
However, this "victory" was not reflected by a marked increase in support
for the OU!l side as revealed in polls taken shortly after the debate (see
Table 2.1, p. 30). If indeed the PQ believed that their performance in the
televised debate had given them such momentum that the referendum should be
held in May rather than june, they may have been mistaken.




CHAPTER I

THE REFERENDUM CAMPAIGN

Because the referendum became an issue of debate virtually from the
election of the PQ in November, 1976, it is sometimes hard to remember that
there was an ‘official® referendum campaign. In the strictly legal sense,
the official campaign began April 15, 1980 with the issuing of the writs
specifying the date of the referendum as May 20. At this time, spending
limits in the campaign came into effect, restricting each side to total
expenditures of $2.1 million, or 50 cents per eligibie voter (see Appendix
Al

The 35 days between April 15 and May 20 was the shortest period for
campaigning allowed under the referendum legislation. Cynics argued that
the government chose a short campaign to preciude dissipating the momentum
developed in the National Assembly debate on the question. Others welcomed
a short campaign because it would limit the build-up of tensions between
opposing camps. However, in practice, NON and OUl forces had been
organizing for the referendum as early as December, 1979, and the campaign
itself, considered as a period of intense activity leading up to the vote,
began somewhat earlier than April 15. Thus, the advantages of a short
campaign were offset to some degree.

THE FORMATION OF UMBRELLA COMMITTEES

After the approval of the referendum question on March 20, members of
“the National Assembly formed provisional committees in favour of their
‘preferred option: government members joined the provisional "umbrella®
committee for the OUI side, most opposition members joined the NON side.
The general expectation was that the NON side would have great difficulty
in mounting an effective campaign since it had to unite under one
“umbrella" committee a number of groups and political parties previously
divided on linguistic and political lines.

A particular problem for the NON umbrella committee was its
relationship to federal Liberals in the upcoming campaign. Strong federal
ties had both drawbacks and advantages. Too close a relationship might
taint the NON committee's campaign as being under federal tuteiage. Total
exclusion would cut the committee off from the substantial political and
financial clout of the federal government. Eventualiy, Claude Ryan became
the leader of the NON committee but jean Chrétien also emerged as a
powerful figure. The NON side became quite successful at getting NON
supporters to worl together. As a result, #ts image was considerably
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enhanced by the support it could claim from federalists in all sectors of
Quebec society.

On March 31, the hitherto 'provisional' OUl and NON committees took on
an 'official’ existence. At this time, the committees formally named their
chairmen - René Lévesque for the QUI; Claude Ryan for NON - and adopted
official names (Le Regroupement national pour le OUl; Le Comité des
Québécois pour le NON) and rules of procedure. The occasion was used by
both sides for publicity purposes.

Sensing that the proclamation of the official start of the referendum
campaign was near, the NON side began a gradual buildup of organizational
activity. A rally on April 13 in Chicoutimi was to cap this buildup and
signal the start of their campaign. However, this buildup had trouble
gaining momentum. The Chicoutimi rally, in an area of PQ support, proved to
be a tactical mistake. NON organizers had hoped to show strong support even
here, but the expected crowd failed to appear and federalist speakers
harangued a cold, half empty arena.

Some meetings and raiiies were pluses for the campaign. In particular,
NON organizers were able to exploit a 'faux pas' by Lise Payette, the PQ
Minister of Social Development. She characterized women who were supporters
of federalism as "Yvettes®, an allusion to a female character in Quebec
primary school readers who some consider a stereotype of the submissive,
unambitious housewife. Many Quebec women felt insulted and the incident
became a rallying cry for women supporters of federalism. Meetings and
rallies of self-proclaimed "Yvettes® were organized and attracted large
crowds, great coverage by the press and much unfavorable publicity for the

PQ.

QUI side activity was much less intense as it awaited the return of its
chairman, René Lévesque, from his vacation. Nevertheless, it did hold some
organizational rallies. '

THE OFFICIAL REFERENDUM CAMPAIGN APRIL 15-MAY 20

On April 15, the referendum writs were issued, signalling the start of
the official referendum campaign. Both sides, by now clearly defined,
shifted their campaign efforts into high gear.

Campaign Goals

From the start, both leaders emphasized that a simple majority for
either option was not enough. Only a large majority could be considered a
definitive statement of the wishes of Quebec society. Lévesque said that
the OUl vote "must come not only from all regions but from all social
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milieus and all cuitural and ethnic communities® (Le Devoir, April 16,

- 1980, p. 14) However, in his prediction that the OUl would carry 55 per

cent of the vote with 70 per cent of the francophone vote, Lévesque
recognized that his desire to attain a majority of votes from all social
sectors would be frusirated by a nearly unanimous NON vote among
non-francophones.

As polls taken over the course of the campaign showed, Ryan's goal of a
majority NON in every region and in every cultural group including
francophones was more realistic (Globe and Mail, April 15, 1980, p. 10). As
a result, although recognizing the symbolic importance of securing
non-francophone votes, the OUl side concentrated on securing francophone

‘votes, and in swaying the undecided voters.

Campaign Strategy

The OUI side tried to widen its appeal and transcend party lines in its
search for a majority. The appeal to Quebec nationalist sentiment and the

_criticism of Quebec's position under Confederation was the core of its

campaign. in these arguments, the PQ made use of topical issues such as the
federal government's decision to buy the McDonnell-Douglas F-18A fighter
aircraft for the Canadian Armed Forces. The PQ claimed that by choosing the

F-18A over the General Dynamics F-16 the federal government had once again

favored Ontario over Quebec since the F-18A contract created fewer jobs in
Quebec than the F-16 contract would have. (For its part, the federal
government claimed that last minute reworking of the F-18A contract had
yvielded extra benefits for Quebec). '

However, wedded to these traditional types of arguments were cails for
"solidarity"” among Quebecers, an appeal directed chiefly to the francophone
voters. The OU] side stressed that a positive vote would not necessarily
mean independence. It would be a collective expression of a demand for
change which English Canada could not ignore. It would give the government
the bargaining power to break the current constitutional impasse. It would

open many doors, and not just those leading into sovereignty-association. A

NON vote would only close doors on both options - sovereignty association
and renewed federalism, English Canada would quickly turn its back on any
type of substantial change. Finally, the OUI side criticized the prospects
for a renewed federalism and, in particular the Quebec Lliberal party pro-
posals.
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In their quest For their "majority of majorities”, the NON side
emphasized three basic strategies. It repeated the arguments against a OUI
vote which had been expounded in the National Assembly debate -- the
ambiguity of the question, the identification of sovereignty-association
with separation, and the costs of separation versus the benefits of
remaining in Confederation. Evidently, the NON side felt that in the long
run the reasons of the heart would succumb to the reasoning of the mind, an
approach mirrored in their campaign slogans - "j'y suis, j'y reste, pour ma
securité” and "plus que j'y pense, plus que c'est non."

However, since the OUI side had succeeded in turning the referendum
into more than a vote on just the merits of sovereignty-association versus
federalism, this strategy was not quite sufficient by itself. To counter
assertions that a OUI majority would be the only option likely to give the
Quebec government bargaining power and to open the constitutional debate to
new ideas and possibilities, the NON side tried to convince Quebecers that
a NON vote was not a vote for the status quo but a vote for a renewed
federalism. A OUl would only prolong the impasse since English-Canada would
never accept to negotiate sovereignty-association. To counter the QU
side's appeal to patriotic sentiment, the NON side in the last half of the
campaign worked to develop and to exploit the emotional resonances which
the concepts of "Canada’ and "canadien" arouse in many Québécois. Being
~ Québécois, the NON side argued, was not at odds with being Canadian. Canada
was a country of which Québécois could be proud to be a citizen, even while
Quebec remained their homeland.

Campaign Tactics

The campaign tactics used by the two sides showed both similarities and
differences. Both sides publicized endorsements of their option by
"vedettes® or "stars® of popular culture, by intellectuals, by community
notables such as union leaders, business groups and by groups formed
especially for the purpose of providing such endorsements such as *les
grand-papas et grand-mamans du comté de Shepford pour e QUI." The NON side
also invited provincial premiers such as Premiers Davis and Blakeney to
Quebec to state their position that sovereignty-association was non-
negotiable and that constitutional change would follow a NON vote.

The NON side's best card, however, was Pierre Trudeau. When the White
Paper on sovereignty-association was published, Pierre Trudeau was no
longer Prime Minister, having been defeated in the election of May 1979. He
had even announced his resignation as leader of the federal Liberal party.
However, the Clark government was defeated over its budget and in the
following eiection he returned to lead his party to victory in great
measure because his status as Quebec's "favorite son" resulted in a Liberal
sweep of ail but one of the seventy-five Quebec seats.
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In Quebec City on May 7 and in Montreal on May 14, Prime Minister
Trudeau electrified NON supporters with his oratory and his vi_sion‘, of
Quebec in Canada, a vision which he, as a French Canadian Prime Minister,
symbolized. Whether or not his intervention was a decisive influence on the
NON's ultimate victory is difficult to tell. Clearly, however, he
demonstrated his stature as Quebec's most powerful and popular federal
politician. '

Both sides used door-to-door canvasses which served not only to carry
their message to the public but also to gauge the leve! of public support
for their option. Symbols were important. Where the OQUI side used only the
fleur-de-1is, the NON linked it with the red maple leaf. Biliboard ads
carrying slogans, and small meetings of supporters were also widely used by
both sides. Although both sides entertained the idea of a debate between
Ryan and Lévesque, or Trudeau and Lévesque, only Lévesque declared himself
in favour. No debate ensued.

‘The QUI side made greater use of the electronic media, in particular,
spot television and radio advertising, than did the NON side. Such an
approach had proved successful in the last election campaign for the PQ.
However, some observers argued that such tactics, while influencing
consumer spending on purchases such as toothpaste or cigarettes, are less
effective in influencing action when the choice is the more fundamental one
‘of the future of a society.

The NON side, in contrast, often seemed to be campaigning in the 19th
century. They showed a liking for old style political campaigning - large
rallies, many speakers and lengthy speeches - and were severely criticized
in the media for it. The rallies were reported as boring, over-long and
poorly corganized. In short, they weren't the "media events® which the QUI
side was careful to provide for the journalists covering its campaign. The
NON side thus seemed to be gambling that the effect of the rallies upon
those attending would be more fruitful than the coverage of the rallies in
the media.

The Campaign Mood

It did not take Jlong before the tone and style of the campaign
intensified. Campaign speeches and rhetoric, revealed how deep was the
division in Quebec society over the future of Quebec. At the start of the
NON campaigm on April 13 in Chicoutimi, Ryan described his adversaries as
"experts of manipulation and blackmail® (Le Devoir, April 14, 1980, p. 1).
As both sides became aware of irregularities and inequities in the
campaign, the language became even more intemperate. Lévesque, after noting
that federalists had been arguing that older persons would lose economic
security if the OUl won, said,
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The bogeymen of fear are pummelling the stomachs of the weakest
and most vulnerable persons in our society and | find this
attitude criminal (Le Devoir, April 21, 1980, p. 10).

Perhaps the most strongly worded attack came from Mr. Ryan who accused the
OUI side of using fascistic tactics such as vandalism of NON signs and
intimidation of NON workers and voters (Globe and Mail, May 3, 1980, p.
11}. For their part, the OUIl side rebounded with their own examples of
intimidation and vandalism by NON supporters.

Emotions on both sides were particularly exercised by press coverage of
the campaign. Mr. Ryan was the first to complain about insufficient
coverage. However, Mr. Lévesque and the OU! forces complained that a leaked
memo from the editorial board of the English language Montreal Gazette
outlining how the campaign might be covered indicated that the paper would
bias its coverage against the OUI side. Lastly, both sides criticized the
number and conflicting nature of the many polls taken over the course of
the campaign as confusing to the voters.

The QUI side strongly criticized some of the federalist tactics in the

referendum campaign. It claimed that promises of change made by federalists
and other provincial premiers were vague and insubstantial. It also
objected to advertising campaigns undertaken by federal government agencies
whose message, after an appropriate mental somersault, could be interpreted
as a pro-federaiist intervention on the campaign. An example was a
billboard campaign urging moderation in the use of alcohol sponsored by
Health and Welfare Canada that featured the words "No thank you; it's easy
to say.” The OUI side cbjected not only because of the alleged deviousness
of the ploys but also because such federal expenditures were not counted
under the spending limits for each side specified by the referendum law.
Pierre-Olivier Boucher, the provincial director-general of political party
financing who was made responsible for overseeing campaign expenditure
asked the referendum council (see Appendix A) for an order to prohibit the
news media from accepting federal ads and to have the funds spent by the
federal governmental declared campaign expenses. In its judgment, the
council did not rule on whether or not the ads were interventions in the
campaign or not. Rather, it accepted the argument of the lawyer for the
federal government that the referendum law is not binding on the federal
government (nor, incidentally, upon the Quebec government) unless it wishes
to be bound. No order was issued.

The mood of the campaign changed on both sides as the campaign
progressed. At the beginning, Ryan and the NON side were aggressive, but
appeared on the defensive. However, as it became clear from the various
polis, the door-to-door campaign, and the railies that the NON campaign was
winning, the aura of dogged combativeness began to disappear. As William
Johnson noted of a speech on May 8, 1980 to the Canadian Club, the Liberal
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leader "...spoke with a serenity that comes to someone who has seen the
tide turn® {(Globe and Mail, May 9, 1980, p. 8).

In contrast, the OUI side began the campaign with the serenity of those
who see the tide running in their favour. As it became increasingly
apparent that a NON vote was likely, QUI efforts became more strident and
aggressive. The strain of falling behind wore tempers thin and this only
served to reinforce rather than halt the loss of support.

Outside Quebec

Canadians outside Quebec were for the most part on the sidelines, mere
spectators to a debate that would determine their future as well. Many,
however, were concerned that the breakup of Canada would follow a QUi vote.
Not content with letting their premiers speak for them, they sought to
influence events in Quebec directly. The most impressive examples of such
efforts were the various petitions which Canadians from BC to Newfoundland
signed urging Quebecers to remain part of Canada. Many groups circulated
requests for signatures with local utility company bills. In the end, a
petition with over one million signatures was presented to Montreal Mayor
Jean Drapeau.

The effect of such efforts on the referendum campaign is difficuit to
judge. Reactions in Quebec seemed to range mostly from the cynical to the
politely indifferent. Perhaps the chief effect of such efforts was not on
Quebecers but on other Canadians who were aliowed to participate
vicariously in a debate of obvious national importance.

. &« a

In sum, the campaign songs, slogans and speeches permeated Quebec daily
life. While emotions were given loose rein at times, they were never
unbridied or out of controi. What instances of physical violence or
destruction that did occur seemed sporadic and spontaneous rather than
planned or organized. Yet the deep divisions involved in the campaign and
the build-up of tension gave reason to fear that had the campaign run
longer, a less civilized debate might have been the outcome.




29

A

= a’\,}’
AN
@\" THE RESULT: A VICTORY FOR THE NON

Popular Vote Electoral Ridings Won
( percent)
NON 59.5 95
OUl 40.5 : 15
100.0 110

The result was a surprise since most opinion polls had indicated a much
tighter race. The magnitude of the victory allowed Ryan to claim that a
majority of all ethnic and cultural groups including a (bare) majority of
francophones had probably supported the NON option. Ryan fell short of his
goal of a majority NON in every region, however. The QUI side took
majorities in La CGte-nord and Saguenay-Lac St. Jean regions.

The many public opinion polis taken in Quebec during the pre-referendum
phase are useful in further understanding these results. Table 2.1 summar-

_izes the results of most major poils on the referendum question and it

shows that the lead changed hands several times.

Matching “significant® events with poll results in Table 2.1 is a
hazardous process given that the margin of error alone in some polls is
large enough to reverse the result and that the proportion of refusals and
undecideds is very high. 1t is thus hard to say in what way events influ-
enced  the outcome. If anything, the polis reflected the great difficuity
that many Quebecers had in deciding once and for ali how they would vote.
This instability in electoral opinion iikely continued right up until, in
the solitude of the voting booth, voters made their final choice.

The polls gave more consistent results about the support of the
different options by various sub-groups of the population. The most salient
cleavage was between francophones and non-francophones. Often the figures
indicated that a clear majority of francophones would vote OU!, while the
support of the NON option by non-francophones was consistently 70 per cent
or more, not counting undecideds and refusals.

The polls also considered sub-groups based on age, family income,
education and occupation. Among francophones, the older, the less prosper-
ous and the less well-educated were more likely to be NON supporters. There
was, however, majority support by francophones for the QUI side among all
occupational groups except managers and farmers, although the size of the
majority was larger for white collar groups than for blue collar.
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Table Z.4: Poll Results cn the Referendum Question Compared
with Significant Referendum Events

Date

1972

June
Nov., 1

Mov. 5

Nov. 14
Nov, 21
Nov., 23-Dec., 3

bec. 13

Dec. 20

De¢, 21-23

1980

Jan. 10

Jan. 14-22

Feb. 18

March 4

March 7-11
March 20

March 26-April 7
April 1-7

April 1o

April 15

April 14-16
April 30

April 26-May 3
May 4-6

May 7

May 9

May 4-9
May 13
May 12-14
May 14

May 20

* IQOP - Institut québScois d'opinion publigue: CROP - Centre de recherches sur l'opinion publique

*¥ All polls taken after December 20 used th
The two polls dated June,
Other polls were taken bef

after December 20 using the actu

Event Poll Results
Yes No Ref/
274
CROP-Cloutier Poll taken 54 29 16

Release of PQ's White Paper

Nagative Reactions from English Canada
to White Paper begin )

PQ loses 3 by-elections

Trudeau Resigns

CROP Poll taken 41 31
Fall of Clark govt.; Supreme Court

ruling on Bill 101; Quebec Court of

Appeal blocks expropriation of

Asbestos Corporation

Release of Referendum Question

IQOP Poll taken 36.5 47.2

Release of Beige Paper

Internal PQ Poll taken 46 46

Liberals win election

Debate begins in the National Assembly

on the Referendum Question

IQ0P Poll taken 47,4 43,6
Debate on Question ends

CROP Poll taken 44 44
Gallup Poll taken ' 38 36
F-18A decision announced

Referendum Campaign officially begins

IQOP Poll 41.2 40.9
Premier Davis of Ontario visits Quebec -

CROP Poll taken 3%.6° 45,5
IGOP Poll taken 37.86 41.5

Prime Minister fTrudeau speaks in
Quebec City

Motion to patriate the Constitution
approved by House of Commons

Hamilton-Pinard Poll taken 37 49
PQ complaint about federal advertising

IQ0P Popll taken. . 40.5 36.5
Trudeau speaks in Montreal

Referendum Vote

28

16.3

12

26

17.8

14.5
20.9

14

23,0

Ref

n/a

n/a

n/a

n/a

n/a

n/a

n/a

10.7

n/a

14.0

e actual referendum question in their surveys.
1279 and November 23-December 3 used similar questions.

ore December 20 asking people for a more direct opinion on
Sovereignty~Association. Singe these polls are not directly comparable with polls taken
al questiocn, they have not been reproduced here.

DK

14

n/a

n/a

n/a

n/a

n/a

19

n/a

n/a

10.2

n/a
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Francophone males were more likely to support a QUL vote than francophone
females. Similar tendencies can be noted among non-francophones though for
the most part they were offset by large overall support for the NON.

The polls also gave consistent results on other questions. Given a list
of constitutional options, a plurality of all Quebecers usually chose
renewed federalism over other options, including sovereignty-association.
Among francophones, however, the plurality was for sovereignty-association
over renewed federalism. While Lévesque was felt to be a better leader than
Ryan and while a majority of people were satisfied with the PQ government,
more would vote Liberal than PQ in a general election. At the same time,
Trudeau was considered a better leader than Lévesque.

The more sophisticated polis used the breakdown by sub-group on the
referendum and other questions to estimate the intentions of undecided
voters. Comparison of the socio-economic characteristics of undecided
voters with those of committed voters showed they were much more like NON
voters than. QUI voters. As a result, the OUI lead in most of the polls was
turned into a substantial margin of victory for the NON side when the
undecided voted true to form on referendum day. A bare majority of
francophones likely voted NON, once the overwhelming support of anglophones
for the NON side was subtracted from the NON vote,

The poll results thus showed sharp divisions over the future of Quebec
society. Yet, they also indicated that, these divisions not withstanding,
there was a consensus on the need for change. Very few voters feit they
were opting for the status quo. There remains among Quebecers a fundamental
consensus on many elements of Quebec political cuiture, a consensus that
may act to moderate divisions in Quebec society over sovereignty-

.association per se. The polls imply that support for federalism is condi-

tional upon its renewal, especially among francophones. The NON side real-

.ized this and constantly emphasized in its campaign that a NON vote was a

vote for change, although federalists were never quite clear about the
nature of this change.

THE AFTERMATH

On referendum night in Montreal's Paul Sauvé arena, René Lévesque,
immensely saddened and physically drained, admitted the resuit had to be
accepted. "The ball is back on the federal side" he said. He challenged
Prime Minister Trudeau to put some content into the many federalist pro-
mises made over the course of the campaign. He warned against any attempt
to impose_ on Quebec changes it did not want and vowed vigilance in
safeguarding the rights and powers of the province.
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 Then, he spoke directly to his dejected supporters.

Let us never lose sight of so legitimate an objective as political
equality...l remain convinced that we have a rendezvous with
history, a rendezvous that Quebec will seize, and that we will be
there - together, you and me - to assist in it. Tonight, 1 can't
say when or how, but | believe it {Montreal La Presse, May 21,
1980, p. 2).

But for René Lévesque and his Parti Québécois, the referendum meant
more than giving the federalists another chance. It had implications for
party leadership and party strategy. The referendum was one element in the
Parti Québécois' strategy of étapisme - sovereignty-association by stages.
This policy had been supported by the party leadership over the objections
of many militants in the party. The defeat of the referendum called into
question étapisme and those who had proposed it. Small wonder then that in
the days after the referendum, some observers predicted a "night of the
long knives" at some upcoming PQ meetings. By the PQ national council
meeting of October 4-5, it was clear the party did not want to change
leadership but, it did want to change strategy. The party councii rejected
the use of referenda as a way of deciding changes in Quebec's political
status if the PQ were re-elected to a second term in the next provincial -
election. It did not rule out the possibility of making sovereignty-
association an election issue, but this was not to happen in the next
election. For the moment, the PQ would “"respect the present stage in
Quebec's evolution® as Lévesque put it; and try to base its appeal on good
government. '

The result also called into question the PQ's right to continue as the
government. How could it remain in power, critics asked, when their basic
political goal had been rejected by the people? Premier. Lévesque quickiy
responded that as a government it did not have a mandate to pursue
sovereignty~association, but that this affected neither the right of the PQ
party to continue to advocate that option nor its ability to govern in the
best interests .of Quebec.

Claude Ryan had a different opinion. For him, the referendum result had
stripped the PQ government of all legitimacy. The people, he said, had
decided their future lay in the renewal of Canadian federalism. Change had
been promised by the rest of Canada and it would be offered to Quebec. But
he questioned the ability and the good faith of the PQ to see these changes
through. Let the people decide who would best represent their interests in
the negotiations about to begin, he said, and urged Lévesque to call a
general election for the fall. - ' -
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Lévesque, however, argued that an election in the fail would be too
soon for a Quebec exhausted from the referendum campaign. Events in Ottawa
gave him further reason for delaying elections; constitutional talks were
to begin soon, too soon to allow the luxury of provincial elections.

But the most immediate and important effect of the referendum result
was to shift the constitutional debate to the national stage. The NON vote
was widely interpreted as a vote for change in the federal system. The
premiers of the provinces in their post-referendum comments agreed that
reform was essential. This put Prime Minister Trudeau in a position of
great strength. As French Canada's leading federalist politician, the
results offered him a mandate to initiate change in the federal system and
he took advantage of the opportunity. As a result, the country would set
aside its other concerns over the summer and concentrate on renewing
federal ism.

g




PART TWO
CHAPTER HHI

THE SUMMER MEETINGS OF THE CONTINUING COMMITTEE
OF MINISTERS ON THE CONSTITUTION

INTRODUCTION

Less than twenty-four hours after the referendum result was in, Prime
Minister Trudeau announced that his Minister of Justice, Jean Chrétien,
would tour the provincial capitals to consult with the provincial govern-
ments on the schedule and the agenda for a new round of constitutional
tal ks.

The federal government's quick action reflected a number of concerns.
All of Canada had been led to expect constitutional reform as a result of
the Quebec referendum. The victory by the NON side meant that the federal
government would have to initiate such reform. The prominent part played in
the referendum by the Prime Minister, Justice Minister Chrétien and other
government members gave the federal government the political strength and
the self-confidence to take the lead in renewing federaiism.

‘But, there was also the awareness that Quebecers had been promised
change soon. Moreover, that promise would be harder to fulfill the longer
action was delayed. Public support for reform would likely dissipate as
other issues made claims on public consciousness and it became less urgent
to deal with Quebec's claims. Without the  pressure provided by public
opinion, compromise would be harder to obtain and reform less iikely to
occur.

Although observers disagreed on just how much time Trudeau and the
Premiers now had to reform the constitution - estimates ranged from six
months to two years - most agreed with the federal government that the
sooner a start was made, the better. The Premiers evidently felt the same
way. Mr. Chrétien's trip resulted in a meeting of First Ministers being
scheduled for June 9 in Ottawa. Premier Peckford of MNewfoundland
subsequently invited the Premiers to meet with him on June 8, but several
such as Davis of Ontario, Bennett of BC and Hatfield of New Brunswick
declined to attend. The provinces had their own agenda for change, quite
different from Ottawa's. They were concerned that Trudeau would seize on
the referendum victory to push for a quick solution which would ignore

. their concerns.

Other groups also sought to be part of the discussions. The opposition
parties ciaimed the right to participate and Joe Clark and Ed Broadbent met
the Prime Minister to discuss how this might be done. However, the
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differences among the parties on constitutional change were great and no
arrangements could be devised for coordinating a common position at the
meetings. Rather than compromise his position in order to secure the
support of the opposition or fragment the federal position by allowing the
opposition to take independent positions, the Prime Minister chose to
exclude them from participation. '

The two territories, some native peoples' groups and other groups also
sought to participate, although their demands stopped short of the right to
vote on agreements. However, their claim to participation was recognized
neither by the provinces nor by the federal government. Subsequently, some,
including the territories, were offered observer status at the September
talks. The constitutional talks thus remained a game which only the federal
and provincial governments could play.

THE FIRST MINISTERS SET THE AGENDA

At their first meeting on June 9, relations between the two orders of
government were cool. The Premiers rejected a statement of constitutional
principles proposed by the Prime Minister. The statement affirmed the
desire of Canadians to have a constitution based on certain fundamental
principles: democracy, federalism, native rights and the official character
of the French and English languages. The status of the statement was
unclear; and in any case it was felt to be premature, and to prejudge the
issues for negotiation. The First Ministers did agree upon an agenda and a
timetable for discussion over the summer which combined the primary
concerns of all governments.

The twelve items to be debated were:

1. Patriation (later inciuding the amending formula)
2. Declaration of Principles

3. Charter of Rights

4. Equalization

5. The Senate

6. The Supreme Court

7. Resource Ownership and Interprovincial Trade
8. Offshore Resources

9. Fisheries

10. Communications

11. Family Law

12. Powers over the Economy
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The schedule for discussing these items was a brisk one:

June 17 - organizational meeting of ministers and officials responsible for
federal-provincial relations after which there would be a break until the
first round of meetings on the twelve items.

July 7-25 - three weeks of meetings on the twelve items involving
committees of ministers and officials responsible for federal-provincial
relations; one week each in Montreal, Toronto ana Vancouver; meetings
foliowed by a break during which the participants considered their posi-
tions.

August 25-29 - Ministers and officials meet once again to compare posi-
tions; followed by a break to prepare for the conference of First
Ministers. :

September 8-12 - The Conference of First Ministers in Ottawa.

From the start, however, the agenda and timetable were the subject of
dispute and differing interpretations. The Premiers almost unanimously
insisted that the September First Ministers' meeting was not a deadline by
which agreement had to be reached. In contrast, the Prime Minister felt
time was short. He felt that real constitutional change had to be agreed
upon by the end of the September Conference, at least in principle if not
in its precise wording. He hinted that the federal government would take
action on its own if there was no consensus on change by September; on
this, he received support from Premier Davis of Ontario.

On the twelve items, the First Ministers declared themselves flexible.
But a number of them used the June 9 meeting to state firm positions on a
number of issues. Premier Lévesque rejected any suggestion of increased
language rights in a new Constitution, for example, regarding education in
the official languages. Education is an area of provincial jurisdiction and
Mr. Lévesque objected to constitutional limitations in a policy field which
successive Quebec governments have regarded as crucial to Quebec's cul tural
survival and development. Premier Peckford indicated that his province was
deeply committed to greater control of offshore resources and fisheries. He
regarded provincial control over these policy areas as vital for the
economic prosperity and social well-being of his province. Premier Lyon was
adamantly oppbsed te a Charter of Rights in any form because civil rights
are a provincial jurisdiction and he did not want his province's ability to

respond to changing conditions hampered by a constitutionally entrenched

charter of rights.

The Prime Minister countered these "province-building” arguments with
counter-arguments of his own. He distinguished between a "people's package’
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and a “"powers and institutions® package. The "peoples' package" consisted
of patriation, a. statement of constitutional principles and the Charter of
Rights. The other items on the agenda concerned the balance of power in
federal-provincial relations and institutions which were of more concern to
governments. The Prime Minister argued that the "people's package" did not
increase the power of either  order of government but would benefit the
people of Canada as a whole. He declared he would not trade shifts in power
to the provinces for their support for basic human rights or change his
mind on entrenching language rights.

THE SUMMER MEETINGS

The positions taken by some of the First Ministers after their June 9
meeting did not augur well for the conduct of subsequent rounds of consti-
tutional negotiations over the summer. However, the First Ministers -
except for Premier Hatfield - were not directly involved in these meetings.
Rather negotiations were handled by the Continuing Committee of Ministers
on the Constitution (CCMC) composed of federal and provincial ministers
respansible for intergovernmental relations. The CCMC was co-chaired by Roy
Romanow, Attorney General and Minister of intergovernmental Affairs for
Saskatchewan and Jean Chrétien, federal Minister of Justice. As well, sub-
committees of officials from a variety of departments - Attorney-Generai,
Intergovernmental Affairs, Finance - discussed the specific items on the

"agenda.

As these meetings proceeded over the summer, it was very difficult to
say whether progress was being made. The moods of the participants appeared
to change from day to day. Stances sometimes hardened and softened between
morning and afternoon. External events often intruded into the discussions.
While they were held in private, they attracted an enormous amount of medias
attention and participants sometimes felt they were negotiating in a fish
bowl .

The difficulty of reaching agreement on complex issues was increased by
uncertainty over the good faith of some of the participants. Initially,
uncertainty was greatest over Quebec and the role it would choose to play.
As the events of the summer were to show, the Quebec government's options
were quite limited. On one side, its representatives were constrained by
their ideals and by their membership in a party dedicated, not to renewing
federalism, but to sovereignty-association. On the other side, they were
constrained by their role as representatives of a people who had just

rejected sovereignty-association. Thus, if the Quebec government could not

appear to its party to be actively pursuing renewed federalism, neither
could it be seen by the provincial electorate to be actively obstructing
it« Only in this way could the PQ leaders retain the confidence of their
party and maximize their chances for success in the next provincial elec-
tion.
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From the beginning, then, Quebec had to avoid isolating itself on the
issues. If the talks failed, it could not be because of Quebec alone. If
they succeeded, it could not be despite Quebec. The government thus based
its bargaining position on holding the line on Quebec's existing rights and
powers and reiterating Quebec's "traditional” demands. By emphasizing these
commonly held values of the Québécois, the Quebec government found a
compromise acceptable to nearly all points of view - the other provincial
Premiers {who had come to share many of Quebec's demands), the party and
its supporters (who could be told that at the very least Quebec was not
losing ground) and the provincial electorate {which wanted evidence of the
PQ's good faith). The weakness of this strategy, if there was a weakness,
was that it pitted Quebec, not against the views of "English Canada®, but
rather against the views of a federal government headed by a French-
Canadian, Pierre Elliot Trudeau, whose popularity in Quebec was at least
the equal of René Lévesque's. Thus, one of the most remarkable developments
during the summer was the forging of a close alliance between Quebec and

"many of the provinces, whose Premiers had so recently been campaigning

against the referendum. Quebec also brought to the talks a high degree of
experience and expertise in the constitutional field, which assisted it in
piaying a leading role in some areas.

- Thus, by the middle of the summer, Quebec's role in the talks was no
longer regarded with uncertainty. However, other events intruded upon the
talks to maintain the aura of tension. On June 19, when the Energy
Ministers of Canada and Alberta broke off talks on oil pricing and revenue
sharing, the possibility was raised that the constitutional talks would
become a forum for trading off constitutional issues against energy issues.
At the very least it was supposed, attitudes would be hardened by failure
to reach agreement. Even though Messrs. Trudeau and Lougheed themselves
failed later to agree on energy policy, their difficulties did not seem to
have an overt effect on the progress of constitutional taiks.

By far the most consistent source of uncertainty was the federal
government itself. For the provinciali Premiers, it must have seemed that
every day brought fresh evidence of federal intentions to proceed
unilaterally. There was the Prime Minister's insistence that the September
conference was a deadline and that if no agreement was reached by then,
Par!iament would have to "look to its duty to the Canadian people.” There

were the constitutional commercials paid for by the federal government

urging Canadians to "Make it work. Make it right. Make it ours." There was
the federal government's tough bargaining stance, much tougher than its
position at the last First Ministers' meeting on the constitution in
February 1979. This time Ottawa placed new issues on the table and pushed

‘them hard, most notably "powers over the economy." It asserted over and

over that patriation, a statement of principles and rights - the *people's
package" - would not be traded off against provincial powers. Near the end
of August, a confidential memo by Michael Pitfield, Secretary to the
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federai Cabinet, was leaked, detailing how the government could proceed to
patriate the constitution unilaterally. On September 2, the Prime Minister
vowed that he would patriate the constitution with an amending formula and
a Charter of Rights even if the talks failed to end in agreement.

Nevertheless, in the tabling and discussion of proposals and counter
proposals in the committee meetings on the twelve items, many observers
claimed to see real progress. Relations between the committee co-chairmen,
Roy Romanow and Jean Chrétien were amiable, even joily. Their joint press
conferences came to be dubbed by the press the "Uke and Tuque show" in
reference to their Ukrainian and French Canadian background respectively.
Consensus on many issues seemed to be emerging even though it seemed that

only the provinces were part of the consensus.

Yet an agreement was not reached at these summer meetings. The federal
government, supported at times by Ontario, was isolated on issues like
resource control, offshore mineral rights, powers over the economy and the
Charter of Rights. On the issues that would have to form part of any
agreement, differences seemed, if anything, even more polarized. Hampering
the progress of the talks was the inability of some ministers and officials
to commit their governments to a common position without first clearing the
matter through their First Minister and the cabinet. Thus, the most the
CCMC could do was finalize a "best efforts draft® which summarized the
progress made, the points of agreement, the points of dispute and provided
tentative wording of proposed amendments. It was now up to the First
Ministers to take the CCMC's work - the product of months of intensive,
careful, at times, frustrating labour - to the negotiating table and try to
reach agreement on the country's constitutional future.




CHAPTER IV

THE SEPTEMBER TALKS:
THE FIRST MINISTERS' CONFERENCE ON THE CONSTITUTION

The Premiers gathered in Ottawa on Sunday, September 7, to prepare for
their meeting with the Prime Minister the next day. Many observers were
optimistic that by building upon the work of the CCMC, the First Ministers
could quickly resolve their remaining differences, paving the way for
agreement by the end of the week.

Adding to this optimism was the feeling that Canadians were now more
interested in constitutional reform than they had been before. Many were
expected to watch the conference proceedings which would be televised. Over
the summer, many organizations and individuals began to think through their
constitutional positions. Business groups, women's groups, Indian
associations and academics issued statements, wrote briefs and organized
meetings, hoping perhaps to have some infiuence on a process which at last
seemed to be nearing a conclusion. If any one theme consistently emerged
from these activities, it was neither support for a stronger federal
government nor support for a more decentralized federation. Rather, it was
that the time to end the uncertainty was now. Governments should get their
"act" together, and pass on to more pressing concerns like the economy and
energy policy. Others, however, questioned whether the political will to
agree existed among the First Ministers. Despite the progress and goodwill
that had deveioped over the summer, the clash of differing interests could
sour relations between the First Ministers and destroy the potential for
agreement,

THE FIRST FOUR DAYS

In this mood of suspense and expectation, the Prime Minister, in his
capacity as Chairman, opened the conference on Monday, September &, 1981,
The setting was the main conference room at the National Conference Centre
in Ottawa (once the main Ottawa railway station). In the centre of the room
the Prime Minister and the ten provincial Premiers sat around an oval
table. Surrounding them were ministers, political advisers and government
officials. Seated behind a rope barrier were several hundred journal ists
and observers. Television cameras and technicians were placed at strategic
spots in the room.

For the next four days, the First Ministers, relieved as the occasion
demanded by certain of their Ministers, debated the twelve items on the
agenda. Prime Minister Trudeau's performance as Chairman irritated some
provinces who felt he was abusing his position by his frequent interjec-
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tions and by his ability always to have the jast word. The participants

- would become physically exhausted. Each day of spirited debate was foflowed

by fong sessions with officials, often lasting into the early hours of the
morning, discussing what had occurred and planning for the next day. There
was much public posturing for the consumption of electorate tuned into the
proceedings. Finally, discussion bogged down. Although there was some talk
that the conference might be extended into a second week, the First
Ministers decided to stick to their original schedule. Towards the end,
however, time ran short and some items would receive only cursory discus-
sion. At the end of four days the First Ministers adjourned their public
sessions and met in private to try to put together a package satisfactory
to all. Here's how the first four days went.

Day One: September 8

After some preliminary sparring about the order in which the items on
the agenda would be discussed, the First Ministers made their opening
statements. Resource Ownership and Interprovincial Trade, Communications
and the Senate were then discussed. The talks started badiy for most of the
Premiers. Day One clearly belonged to the Prime Minister. In his opening
statement, he went "over the heads" of the Premiers, presenting his vision
of Canada directly to the Canadian public watching or listening to the
proceedings. His proposals on Resource Ownership and interprovincial Trade
and on Communications were calcuiated to appear reasonable in light of
provincial demands, even as they helped to fracture provincial solidarity
on the issues. The provinces were clearly on the defensive.

Day Two: September 9

Day Two promised more of the same as the Ministers turned to discuss
the Supreme Court, Family Law, Fisheries, Offshore Resources and
Equalization. However, the leak of a second confidential federal strategy
document broke the growing federal momentum in the talks (Report to Cabinet
on Constitutional Discussions, Summer 1980, and the Outlook for the First
Ministers' Conference and Beyond, prepared by officials involved in the
constitutional negotiations under the direction of the Federal-Provincial
Relations Office and the Department of Justice). Dated August 30, 1980, the
document masterfully outlined several strategies the federal government

‘could pursue in achieving constitutional reform, along with an assessment

of the means required and the difficuities involved. Agreement on all
twelve items at the conference, the document said, would be preferred but
was very unlikely. An agreement on a smaller package was possible, provided
everybody, or almost everybody, got something out of it and if the federal
government were able to isolate what it called intransigent provinces on
particular issues - for example, Alberta on resource ownership.
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Failing agreement, the document argued that uniiateral action would be
legaily and politically possible since public support would swing to the
federal government on issues like the Charter of Rights and Patriation and
away from the provinces whose demands for more power would be seen by the
public as self-serving. Several strategies for proceeding unilaterally were
outiined, leading provincial representatives to accuse the federal
government of wanting the talks to fail.

Federal representatives were shaken and angered by the leak. As a
result, they were unable to put on as effective a performance as they had
on Monday. The provinces, however, did not carry the day themselves because
of their differences on Family Law, Fisheries, and Equalization. The
Supreme Court and Offshore Resources were also discussed. The Premiers met
in camera on Tuesday night to discuss the previous two days of debate and
to prepare for the remaining sessions.

Day Three; September 10

Day Three was dominated by the fundamental issue of protecting
citizens' rights. The conference became a forum for a highly-charged
philosophical debate in which the divergent positions were argued with
force and eloquence. Many observers came away feeling that, for the first
time, sincere differences of opinion were deeply and profoundly debated and
that Canadian federalism was better for it. But equally, it was becoming
increasingly clear that the differences, stated so uncompromisingly, were
going to be too great to bridge - that the "package deal” would not emerge.
Furthermore, time was growing short. The agenda had called for the First
Ministers to spend only half a day on the Charter of Rights. Instead they
spent a whole day and a fourth day of public sessions became necessary.
Wednesday night the Premiers dined at the Prime Minister's residence.

Day Four: September 11

The debates on Day Four were brief and inconclusive. Patriation and the
Amending Formula, Powers over the Economy and the Statement of Principles
were touched upon. The Senate and the Supreme Court were briefly
reconsidered. But too much time had been spent on previous items. There was
not enough ieft to consider fully these remaining issues. As well, more
time had been spent staking out positions than on building compromises. It
was clear that any agreement would have to be forged at the private meeting
of First Ministers to be held Friday at the home of the Prime Minister.
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Here is where the participants stood after four days of public debate.

The Positions of the Participants On the Issues
Resource Ownership and Interprovincial Trade

The federal government agreed that the constitution should clearly
recognize provincial ‘ownership and provincial jurisdiction over the
development and management of non-renewable resources, forestry and
electrical energy. it also agreed that the provinces should have concurrent
power to regulate exports to other parts of Canada, subject to federal
paramountcy on international and interprovincial trade, and the power to
tax resources and the products of the primary processing of resources,
provided such taxation did not discriminate against citizens of another
province. In this way, the Prime Minister argued, the demands of the
provinces for greater control could be met, while the essentials of the
Canadian economic union were still subject to federal guardianship. The
federal government refused to abolish the declaratory power in the natural
resource area or to expand the definition of resources as requested by
British Columbia to include, for example, agriculture. It appeared that the
new federal proposal did not go as far toward the provincial position, as
had the February 1979 “"best efforts draft”, which had given the provinces
paramountcy over trade in resources, except where there existed ‘"a
compelling national interest." '

Four provinces raised substantial objections to the federal proposals
on resource ownership and interprovincial trade. BC, Aiberta, Manitoba and
Quebec argued that the proposals did not go far enough because they
excluded a provincial role in international trade. The provinces were upset
that the federal declaratory pdwer would still apply to the natural
resource area and that the proposals offered no guarantees against federal
taxation of exports of natural resources. (They did, however, recognize the
federal role in international trade and times of emergency.)

Communications

While emphasizing the need for federal control over communications to
preserve a system of national values as well as for technical reasons, the
federal government was prepared to cede greater powers to the provinces.
They were offered jurisdiction over intraprovincial telephone systems but
the federal government would retain control over the regulation of
interprovincial and international telephone lines. On cable distribution,
the provinces would control licensing, set rates and authorize and regulate
community institutional television and Pay Television. But interprovincial
cable undertakings would stay under federal jurisdiction, as would the
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regulation of foreign programming on cable systems. Cable systems would
also be required to carry a national program service. The federal
government insisted it would not give up its sole jurisdiction over
broadcasting by Hertzian waves.

On the provincial side, there was consensus: the federal position did
not go far enough. Its concessions were more apparent than real and left
great scope for overriding federal authority to frustrate provincial
policy. The provinces preferred to see concurrent jurisdiction with
paramountcy reserved for each level in specified areas. Federal paramountcy
would occur for frequency management and allocation, the regulation of
networks extending to four or more provinces, foreign broadcast signals,
satellite broadcasting and the use of communications for aeronautics,
radio-navigation, defence or in national emergencies. The federal
pariiament could be called upon by the provinces to regulate disputes
between provinces. For the rest, the provinces claimed jurisdiction in
order to express better the culture and society of their provincial
population via other broadcast media.

Senate

Among the provinces, British Columbia most forcefully pushed the case
for a new Upper House which would have the power to ratify many federal
laws and- actions, such as the use of the declaratory and emergency powers,
appointments to major federal agencies and federal laws to be administered
by the provinces. This Council of the Provinces would have a membership of
30 with equal representation from all provinces. Quebec approval would be
mandatory in votes of the Council on issues involving French language and
culture,

None of the other provinces rejected the BC proposals, but support for
them was lukewarm. Most provinces expressed their flexibility and
willingness to negotiate. Alberta had been concerned that the new Council
would eclipse the meetings of First Ministers and that it could approve the
use of the declaratory power without the consent of the province affected.
Quebec reserved its opinion on the Senate reform and asserted that the key
to constitutional reform was a better division of powers; decisions on the
Senate should come afterwards.

The federal government tabled no new detailed proposals on the Senate
at these talks. It did argue that regional representation in Ottawa should
be enhanced. Presumably, though, it would reject any reform which provided
for provincially-appointed members only, or which involved substantial
limitations on the federal parliament's power to act and to legislate. The
one federal statement indicated its preference that the Senate play a role
in coordinating intergovernmental relations rather than as an instrument of
provincial participation in the formulation of national policies.
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The Supreme Court

At present, the Supreme Court is established and regulated by a federal
law; thus it has no constitutional status. The consensus for a iong time
has been that the Court should have its existence guaranteed by the
constitution. At the September talks, most wished also to include in the
constitution: the right of provinces to refer questions directly to the
Court without having to go through their Courts of Appeal; the power of the
federal government to appoint Supreme Court judges and the right of
provinces to be consulted before appointments are made; and the guarantee
that the chief justice of the court would be alternately a member of the
Common Law Bar and the Civili Law Bar.

Consensus did not extend to include agreement on the size and
composition of the Court. The federal government and some provinces wanted
to expand the Court to eleven judges from nine. Most of the others
preferred nine but seemed willing to compromise on eleven. Oniy British
Columbia seemed firmly in favour of nine judges since, in its opinion, the
workload of the Court did not require more.

Quebec, supported by PEIl and Newfoundland, wanted six common law judges
and five civil law judges from Quebec to better reflect the duality of the
Canadian legal system. The other provinces and the federal government were
not keen on a common law/civil law split greater than 7/4, on the grounds
that the number of civil law cases coming before the court did not warrant
a greater civil law membership. Those who preferred that the size of the
court stay at nine, also preferred the retention of the existing 6/3 split
between common law and civil law judges.

There was also little support for different proposals by Quebec and
Alberta to create special procedures or a special court for constitutional
questions and cases. Rather, it was generally feit that the Court should
deal with these matters as with any others.

Lastly, most of the provinces felt that not only should provinces be
consulted about appointments to the Supreme Court, but also that the
consent of the Attorney General of the appointee's home province should be
required, The federal government wanted some way to break the deadlock in
case it and the provincial Attorney-General disagreed. But the provinces
downplayed the likelihood of disagreement and argued that the federal
government could always turn to another province if it had to.

Guaranteed representation on the Court for regions other than Quebec
was not part of the "best efforts draft® of August 1980. BC pronounced
itself in favour of guaranteeing regional representation under the system
in the federal government's Bill C-60 (1978), whereby each region would be
guaranteed at least one judge. However, the concern with regional
representation was not a prominent part of the debate on the Supreme Court
this time around.
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The power of the federal government under section 96 of the BNA Act to
appoint the judges of the superior, county and district courts was raised
in conjunction with discussions on the Supreme Court. The provinces in
general wanted this power of appointment transferred to them. In addition
to being a very important tool of patronage politics, the power to appoint
judges would aliow the provinces to experiment with and rationalize their
judicial system. The federal government did not express an opinion on this
issue during the conference but simply took note of provincial concerns.

Family Law

Currently, marriage and divorce are primarily responsibilities of the
federal government. Some provinces, notably Ontario and Quebec, have wanted
greater control over these responsibilities in order to have concerns like
grounds for divorce and custody and maintenance orders responsive to
provincial mores and to allow a unified family court system. The federal
government has been sympathetic to these concerns.

At the September conference, most governments pronounced themselves in
favour of a proposal which would see jurisdiction over marriage and divorce
largely concurrent with provincial paramountcy. Manitoba and Prince Edward
Island opposed the proposal on the grounds that laws governing marriage and
divorce should be the same across Canada. Saskatchewan and the federal
government joined them in their concern that one section of the proposal
would allow provinces to change or disaillow orders for custody and
maintenance made in other provinces. Nevertheless, despite these
differences, agreement on the changes to be made on this item was very
close.

The Fisheries

This item was added to the agenda apparently at the request of
Newfoundland Premier Brian Peckford whose government has sought radical
changes in the jurisdiction over fisheries. His proposal, which secured the
support of seven other provinces, would see concurrent jurisdiction over
seacoast fisheries. The federal government's authority would be paramount
with respect to international affairs, conservation and the limits set for
total allowable catches. Provincial authority would be paramount over
licensing of fishing vessels, the allocation among provinces of the total
allowable catches and all residual matters. In cases of conflict between
provinces over the provincial fishing quotas, some mechanism for binding
arbitration would be established.
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The federal government, supported by Nova Scotia and New Brunswick,
refused to give up any jurisdiction over seacoast fisheries or fish
habitats, but did agree to constitutional guarantees of federal consulta-
tion with the provinces and did promise to develop administrative arrange-
ments to ensure greater provincial input to fishery policy.

Fewer differences existed concerning the responsiblity for aquaculture,
infand species, sedentary species and anadromous species (such as salmon
which spawn in freshwater but live most of their lives in saitwater). The
federal government wished to retain control of anadromous species but,
subject to its control over fish habitats and native rights, would cede to
the provinces jurisdiction over inland fisheries (uniess in tidal waters,
or in waters exceeding the |imits of a province}, sedentary species (not
including scallops, .crabs or lobsters), and aquaculture. The provinces
wanted these responsibilities but wanted also greater control over fish
habitats in both non-tidal and tidal waters.

Offshore Resources

‘Claiming ownership of offshore resources and their duty to develop them
in the best. interests of Canada as a whole, the federal strategy on off-
shore resources was to promise administrative arrangements for revenue
sharing and development policy but no constitutional resolution of the
question of ownership and jurisdiction over offshore resources. In this
way, the federal government seemed to be trying to move the issue out of
the constitutional arena where it might constitute a barrier to agreement.
Only Nova Scotia, Ontario and New Brunswick sided with this strategy.

Rejecting forcefuilly the federai claims, Newfoundiand, supported by the
other provinces, ied the fight to have offshore resources treated in the
same way as onshore resources in order to better pursue goals for provin-
cial development. They argued that provincial ownership and jurisdiction of
offshore resources should be recognized. Little compromise seemed possibie
between the two positions.

Equalization

All governments have long agreed that the principle of equalization
should be entrenched in the Constitution. The federal government had no
great objections to any of the proposals put forward in this matter
although it stated its preference for the more "flexible" British Columbia
proposal.
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The other provinces rallied around a Manitoba-Saskatchewan proposal,
which included elements from a Quebec proposal. It would commit Pariiament
and the Government of Canada to make equalization payments to provincial
governments to ensure a reasonably comparable level of public services
across Canada. The British Columbia proposal was not as precise, comititting
Parliament and the Government of Canada only to "such measures as are
appropriate to ensure that provinces are able to provide the essential
public services....”

All governments agreed that the review every five years of the mechan-
isms for equalization should be guaranteed in the constitution.

The Charter of Rights

Throughout the summer, Prime Minister Trudeau had expressed his view
that a Charter of Rights had to be part of the new constitution. It was a
non-negotiable part of the “people's package.” While he may have been
willing to entertain changes to the wording, or minor additions or dele-
tions, he was not willing to have the principle of a Charter challenged.

Yet, challenged. it was. Nobody argued against human rights per se.
However, most Premiers argued that a constitutionally entrenched Charter of
Rights was not the best way to protect rights. Rather, it was deemed better
to leave the protection of rights to the legislatures, all of which, it was
said, had shown themselves willing and able to protect human, legal,
political and language rights. Quebec's Premier Lévesque challenged the
Charter's minority education rights because they trespassed on linguistic
and cultural issues which Quebec wished to control itself. He argued that
Quebec treated its anglophone minority much better than francophone
minorities were treated elsewhere and therefore they did not need con-
stitutionally entrenched protections. Furthermore, the interests of
francophone minorities in Canada could best be advanced by a series of
reciprocal agreements between provinces on the treatment of minorities such

_as had been envisioned at previous interprovincial. meetings of Premiers.

Only Ontario and New Brunswick were prepared to support substantially the
federali government's proposal on human, legal and political rights. On
language rights, Ontario accepted only the right to minority education, and
refused to have itself declared officially bilingual in the legislature and
the courts. Saskatchewan, while opposing other elements of the Charter,
agreed that language rights in some form might be included as part of the
"Confederation bargain.”

Prime Minister Trudeau and his Ministers believed that the refusal to
consider guaranteeing language rights in the constitution seemed a betrayal
of promises made by the English-Canadian Premiers to the people of Quebec.
Nevertheless, the differences on this issue were profound and provided
little scope for compromise.
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Patriation and the Amending Formula

All  governments agreed that patriation was desirabie, and that an
amending formula was needed for patriation to proceed. Most of the pro-
vinces made their support for patriation conditional on agreement on a
"package" of items settling major constitutional issues regarding the
division of powers. They warned the Prime Minister that unilateral patria-
tion only with a limited set of objectives would negate the very purpose of
the constitution-making exercise. On the amending formula itself many of
the provinces preferred one based on the Alberta proposal - the so-called
Vancouver consensus - which aliowed provinces to exempt themselves. from the
application of some classes of amendments with which they disagreed (see
Box). New Brunswick, Ontario and Saskatchewan sided with the federal
government in their preference for the Victoria formula, but added that
they were flexible in their stand (see Box). New Brunswick went so far as
to accept the Vancouver consensus in the interests of seeing the constitu-
tion patriated. The federal government stood firm in its preference for the
Victoria formuta. The Vancouver Consensus with its "opting out" provisions
would, it said, iead to a "checkerboard" Canada. Instead, amendments should
apply uniformly across the country. It further argued that amendments
should be based on the sovereignty of the people and referenda should also
be available for the people to express their will in cases where a deadock
exists between governments on amendment proposals. All governments agreed
that delegation of powers from one order to another on an individual basis
should be permitted by the constitution instead of being prohibited under

current law.

Powers over the Economy

This item dealt with the movement of people, goods, services and
capital across Canada. The federal position held that the free movement of
these “factors of production" between provinces was not adequately
guaranteed in the present constitution. Thus, many kinds of non-tariff
discriminatory measures can be undertaken by the provinces. A paper pre-
sented by Jean Chrétien provided a detailed comparison of Canada with other
countries, and an elaborate list of provincial measures seen to hamper the
"economic union” (later published as Securing the Canadian Economic Union
in the Constitution, Hon. Jean Chrétien, Minister of Justice of Canada,
Supply and Services Canada, 1980, Cat. No. CP 45-11/1980).

Accordingly, the federal government proposed several ways of
strengthening the economic union. '

1. entrench mobility rights in the Charter of Rights

2. rewrite section 91(2), giving greater powers to the federal government,
over Trade and Commerce

3. rewrite section 121 to prohibit non-tariff discrimination.
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PROPOSED AMENDING FORMULAE
Best Efforts Draft, the Vancouver Consensus, 1980

The legal draft based on the Vancouver consensus provided a number of ways of amending the Constitution.
The basic method weuld require
i+ resolutions of the Senate and House of Commons

il« resolutions of the Legisiative Assemblies of two-thirds of the provinces representing at least 50 per cent of
the population of Canada

This amending formula would be required to amend only certain constitutional matters of general application.
a) the office of the Queen, of the Governor-General and of the Lieutenant-Governor
b) the requirement for yearly sessions of the Parliament of Canada and the legislatures of the provinces

c) the maximum period fixed by the Constitution of Canada for the duration of the House of Commons and the
Legisiative Assemblies

d} the powers of the Senate and provincial representation in it
e) proportionate representation in the House of Commons
f) the use of the English or French language.
However, any other amendment made in this way which affected
a) the powers of the legislature of a province to make laws

b) the rights or privileges granted or secured by the Constitution of Canada to the legislature or the government of
a province '

c) the assets or property of a province, or
d) the natural resources of a province

would have no effect in any province whose Legislative Assembly had expressed its dissent in a resolution, until that
Assémbly withdrew its dissent and approved the amendment.

Amendments which applied to one or more but not all of the provinces could also be made if resolutions were passed
in favour of the amendment by the Senate, the House of Commons and the Legislative Assemblies of each province to which
the amendments would apply.

Resolutions of the House of Commons, the Senate and the Legislative Assemblies of all the provinces would be
required to change the basic method described above.

in all amending procedures, when the Senate had not passed a resolution in favour of an amendment within ninety days
of its appraoval by the House of Commons, Senate approval would not be required if the House of Commons again approved
the amendment.
{Source: Legal Texts forming Appendices to CCMC Reports to First Ministers, Document 800-14/061, Ottawa, September 8-12,
pp. 1-4)

The Victoria Formula

At Victoria, BC, in 1971, all governments agreed on an amending formula, thereafter known as "the Victoria Formula".
Under this formula, any amendment may be made by resolution of the House of Commons and the Senate, plus resolutions of
the legislative assemblies of at ieast a majority of provinces that inciude:

a) any province that has or at any time has had at least 25 per cent of the populatien (Quebec and Ontario),

b) at least two Atlantic provinces,

c) at least two western provinces whose combined populations according to the fast general census form at least 50
per cent of the population of the western regions.

Certain matters could be changed only by the use of this formula and they broadly correspond to those matters of
gengral application listed in the Vancouver formula.

- (Source: Constitutional Conference Proceedings, Victoria, B.C. June 14, 1971, Appendix B, p. 63}
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The ideal of the economic union was supported by ali the provinces. All
favoured including a deciaration of commitment tc that principle in the
constitution, together with provision for annual meetings of First Minis-
ters to discuss the economy. They felt that in practice some discrimination
was inevitable if provinces were to seek to improve their economic situa-
tion. The trick was to coordinate economic policy so that the benefit of
all was achieved. Some declared that federal fears about dangers to the
economic union were exaggerated, while others accused the federal govern-
ment of hypocrisy in preventing provincial policies from discriminating
while allowing federal policies to do so. Too strict emphasis on the union
could strengthen federal power and hamper provincial pursuit of legitimate
goals,

Federal spokesmen responded that provincial freedom to make economic
policy would not be unduly hobbied. Furthermore, a simple declaration of
the principle was not enough; the courts must be able to enforce it. That
was too much for the provinces to swallow at this time, so Ontario and the
federal government remained isolated on this point. Ontario also proposed
an intergovernmental forum to supplement judicial policing of the economic
union and was supported by federal Minister of State for Economic Develop-
ment Senator H. A. Olson. Saskatchewan had also sought to develop proposals
for a “political mechanism®, rather than a judicial method of ensuring the
union.

The Preamble

In trying to come up with a short statement of values fundamental to
all Canadians and inspirational to future generations, the governments ran
into many problems. None of the proposed preambles attracted much support.
Garde Gardom, BC's Minister of Intergovernmental Affairs observed of one
proposal,

.««the material in front of us now...reads more like a warranty for
a household commodity than a preamble to the constitution of one of
the greatest nations of the world...What we have today would be a
very, very difficult thing, Mr. Prime Minister, to take into a high
school and get the team up... :

While the proposed preambles failed to be suitabiy inspirational for
some governments, they also failea in other ways. Premier Lévesque felt
that the character ot the Quebec people, inciuding the right to self-
agetermination, should be more explicitly recognized. Others were concerned
that the preamble could be used to justify particular legal interpretations
of the constitutional text itself. In short a convenient reconcil iation of
the poetry ana the politics of the preamble was not apparent to many
governments at the tal ks.
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DAY 5: SEPTEMBER 12, CLOSED MEETINGS

A series of closed meetings were held on Friday. Farly in the morning,
the Premiers met for breakfast in Manitoba Premier Sterling Lyon's suite at
the Chateau Laurier Hotel. As chairman of the Premier's Conference for the
year, Mr. Lyon was the coordinator of the provincial positions. The night
before, the Quebec delegation had drawn up and circulated a "proposal for a
common stand" to the other provincial delegations {Canadian Intergovern-
mental Conference Secretariat, Proposal for a Common Stand, Document:
800-14085, Federal Provinciali Conference of First Ministers). Over
breakfast the ten Premiers accepted this position with minor alterations.
For example, the requirement that Ontario become officially bilingual was
apparently removed at the request of Ontario's Premier Davis (Toronto
Sunday Star, September 14, 1980, p. A6).

Minor alterations not withstanding, the Premiers had been able to agree
on a position on every one of the agenda items. They had even been able to
agree on a proposal for a Council of the Provinces and a preamble. But
their agreement was based principally on provincial drafts or "best effort”
drafts to which the federal government had previously announced its objec-
tions during the previous four days.

The Premiers took the "breakfast consensus" to their 10:30 meeting with
the Prime Minister. Between 10:30 a.m. and 3:30 p.m., government officials,
journatists and other observers waited nervously while the First Ministers
met. According to one report,

Trudeau took the Premiers' summary of their stand and went down
the two-page list calling out: "no deal, no deal, okay, okay,
~okay, no deal, no deal, okay, no deal, no deal, okay, no deal, no
deal”.

That was it. Trudeau made his position clear. He would make a deal
only if he got concessions on strengthening the economic union,
giving Canada a bill of rights, bringing back the constitution
from Britain and adopting a formula for future amendments to the
constitution. : '

.In return he was wiiling to give in to the provinces' demands on
Senate reform, the Supreme Court, family law, equalization and an
amending formula he didn't like (Toronto Sunday Star, September 14,
1980, p. A6). -
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At 3:30, eight Premiers left the Prime Minister's residence. No one was
talking but it was clear that the two positions had not been bridged.
Premier Blakeney of Saskatchewan and Premier Davis of Ontario stayed an
additional hour to explore further possibilities for compromise. Then

Between 4:30 p.m. and 8§ p.m. there was a furious series of phone
calls among the Premiers, their ministers of intergovernmental
affairs, and their officials - all trying to work out wording for
various parts of the proposed compromise {Toronto Star, September
13, 1980, p. 1).

At 8:00 p.m., the First Ministers met again, but only for an hour. At 9:00
p.m., they broke off talks agreeing only to delay announcement of the
failure of the talks until Saturday morning.

Beyond this sketchy outline of events, the complete story of Day 5,
particularly the five hours between 10:30 a.m. and 3:30 p.m., has yet to be
toid. Only the eleven participants know exactly what happened and none of
them has been willing to enter their complete version of events into the
public record. How close they came to agreement must remain a subject for
speculation until more authoritative accounts become availabfe.

DAY 6: SEPTEMBER 13

On Saturday morning, the eleven First Ministers walked back into the
conference hall and one by one explained that they had failed once more to
resolve the constitutional impasse.

In their conciuding remarks, the Premiers echoed many of the unresolv-
able differences revealed in the debate of the last few days. Many Premiers
- Lévesque, Lyon, Lougheed, Peckford - referred to the "breakfast con-
sensus® developed on the Friday morning before they met the Prime Minister,
and regretted that it had been rejected by the Prime Minister.

Although the exact details of this consensus were not made public at
the time, Prime Minister Trudeau was clear about why it did not appeal to
him. A Charter of Rights including language rights and safeguards for the
economic union were not part of it. He would not accept their absence. A
preambie which implied the provincial right to self-determination, an Upper
House which lacked federal government representatives, and an amending
formula which allowed a *checkerboard Canada" and left no recourse to the
people were part of it. He would not accept their presence. These concerns
were shared to varying degrees by Ontario and New Brunswick even though
they had evidently been part of the "breakfast consensus".
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10.

1i.

12.

Summary of Proposal for a Common Provincial Stand

Natural Resources: Provincial legislative power over natural resources;
concurrent power over extra-provincial trade subject to equal pricing of
resources exported and not exported; federal paramountcy in regulation of
international trade and commerce or to serve a compelling national interest;
provincial taxation by any mode or system which does not discriminate bet-
ween resources exported and not exported. (1979 Best Effort draft}.

Communications: provincial legislative power over telecommunications works
wholly situate in the province; federal legislative power over telecommuni-
cations works not wholly situate in the province; provincial paramountcy over
all works except concerning management of the radio frequency spectrum, space
segment of communication satellites; broadcasting networks covering 4 or more
provinces, foreign broadcast signals and the use of telecommunication works
for aeronautics, radio and navigation, defence or in nationai emergencies.
(Provincial Consensus Draft, August 26, 1980).

Upper Chamber: 30 member council of the Provinces; 3 to be. appointed

by Lieutenant-Governor in Council of each province; each province to have
one vote; ratification by two-third's majority of federal declaratory power,
conditional grants to provinces, fedsral emergency power.except for states
of real or apprehended war, invasion er insurrection, approval of appoint-
ments to such federal boards, commissions or agencies as may be determined;
Quebec approval required for all matters in relation to the French language
or culture.

Supreme Court: entrenchment in the Constitution; eleven members,

power of provinces to refer constitutional questions for an opinion; consent
of provincial Attorney-General. for appointment to Court; alternative chief
justice; provincial power to appoint superior court judges.

Family Law: concurrent powers over divorce; provincial paramountcy,

enforceability of orders across jurisdictions subject to some qualiflcations.

Figheries: federal paramcuntcy over total allowable catch, allocation of
quotas to foreign countries and licensing foreign vessels, and the
conservation of Ffish'. stocks; provinclal jurisdiction over licensing non—
foreign vessels, allocation of total quotas among provinces and all other
matters.

Off-shore Resources: Principle of egual treatment for onshore and off~ghore
resources.

Bgualization: commitment to reduce disparities and further economic develop-
ment; the principle of egualization payments to provincial governments
entrenched.

Charter of Rights: Fundamental freedoms and Democratic Rights -- all existing
laws deemed valid; . judicial rights and discrimination rights qualified by a
non-cbstante clause; official bilingualism in Ontarieo, Quebec, New Brunswick
and Manitoba; multilateral reciprocity treaty to be concluded without delay on
language education.

Patriation and the amending formmla: Alberta formula for matters subject to
opting out, with provision for financial arrangements between governments;
victoria formula for other matters.

Powers over the Economy: No new section 121 or a statement of principles only

Preamble: The Quebec proposal.

Source: Proposal for a Common Stand, Quebec, Document No. 800-14/085, Ottawa,
September §-12, 1980, .
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Most of the provinces argued that they had changed their positions in
order to reach this consensus but that no similar change in the federal
government position came in response. Moreover, some provinces expressed
their suspicion that the lack of response was intended to guarantee failure
of the talks so the federal government could provide itself with an excuse
to proceed unilaterally to attain the changes it wanted. Some federal
officials alleged that a few of the provinces had wanted the talks to fail.

But if the differences were too profound to reach agreement on all
twelve items, couldn't an agreement have been reached on a more limited set
of items? After all, wasn't agreement on issues like Family Law, the
Supreme Court, and equalization very close? ‘

The problem here was that every participant had one or two items which
were the minimum price for his agreement. A short agreement could not,
therefore, satisfy everyone. Reports suggested that the Prime Minister had
insisted on entrenching minority education rights and would not diminish
federal control over offshore resources. Premiers Bennett and Peckford,
however, made their support for a package conditional on a satisfactory
- arrangement on offshore resources (Globe and Mail, September 15, 1980, p.
1) Moreover, the amendment formula would still -have been a stumbling
block. In short, whichever package was considered, what the participants
were each offered was not worth the price they would have had to pay.

Each First Minister was likely under pressure from a number of sources.
Each had to protect the dominant economic groups in his territory, preserve
or enhance the policy-making capability of his civil service, stand up for
what he felt were the feelings of the voters who put him in office and
safeguard the integrity and well-being of his political unit as a whole.

Moreover, the circumstances did not encourage the kind of give and take
needed when so complex a set of important issues are at stake. Too much
time had been spent staking out firm positions in the public sessions. The
sessions were too rushed, too exhausting for the participants to see their
positions and those of others clearly.

Accounts of what transpired at the private meetings diverge as do
assessments of who is to "blame" for the failure in September. In the end,
while personal factors were no doubt important, the gap between competing
goals and visions must have seemed too wide to bridge. As a result,
continued disagreement must have seemed a more preferable strategy than
compromise.




PART THREE
CHAPTER V

THE FEDERAL CONSTITUTIONAL RESOLUTION

INTROBDUCTION

So, gentlemen, | intend to reflect on these matters during the
next few days and speaking for the Canadian Government | will meet
with my caucus and my Cabinet next week and in due course we will
announce our proposed plan of action to the Canadian people and to
Parliament.

These were the Prime Minister's last words on the constitution before
the September conference ended. What did they mean? How far would he go
without unanimous provincial support?

Most observers seemed to feel that the strong provincial opposition to
his plans at the September talks would prevent the Prime Minister from

-attempting large-scale unilateral change. They felt that the Premiers had

performed much more persuasively than expected at the First Ministers'
Conference. Their image of Canada had been presented as compelilingly as
that of the Prime Minister. But, since the Prime Minister had staked his
prestige on reforming the constitution within ten months of the referendum,
observers believed he would try to do something without provincial consent

‘and in time for Canada Day, July 1, 1981. It was felt that the Prime

Minister would likely try for a limited action - patriation plus an
amending formula that preserved the unanimity rule. Others speculated that
he would add language rights to the package but in a form which allowed the
provinces either to opt in or to opt out of its application to their
territory. These possibilities could be viewed with relative equanimity by
the provinces.

THE PROPOSED RESOLUTION

It is a long and painstaking process, building a country to match a
dream. But just as each generation has made the sacrifices so each
has reaped the rewards. Every generation of Canadians has given
more than it has taken.
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Now it is our turn to repay our inheritance. Qur duty is clear: it
is to complete the foundations of our independence and of our
freedoms.
(Statement by the Prime Minister, Office
of the Prime Minister, Ottawa, October
2, 1980, p. 2)

With these words on the evening of October 2, 1980, the Prime Minister
showed he felt his hand was much stronger than perceived by outsiders. He
went on to describe to the television audience the resolution he wanted the
Canadian Parliament to approve (Proposed Resolution for Joint Address to
Her Majesty The Queen Respecting the Constitution of Canada, Government of
Canada, Ottawa, 1980). It would request the Queen to pass a "Canada Act";
if the UK Parliament acceded to the request, the Act would give Canada a
Charter of Rights including guarantees of fundamental freedoms, democratic
- rights, legal rights, language rights and non-~discrimination rights
(although these last would not take effect for three years). It would
entrench a commitment by Parliament and the provincial legislatures to
promote equalization and the reduction of regional disparities in the
provision of essential public services. !t would gather together a number
of constitutional acts and redefine them as the Canadian Constitution. it
would also exempt Canada from being affected by any law passed by Great
Britain in the future, and thus achieve patriation.

The most complicated part of the Resolution concerned the several ways
it would provide for amending the constitution in the future. These
incl uded: ‘

1. A 'modified® Victoria Formula (see p-50 for original Victoria formula);
the modified formula introduced a fifty per cent population requirement
for the Atlantic Provinces as well as for the Western provinces.

‘2. National referenda (requiring a national majority with a specified
level of support in all regions, though not necessarily a majority in
all regions).

.3 Individual Consent (applying to amendments which affect one or more but
not all provinces).

But, only option (3) could be used as soon as the Resol ution was
prociaimed law. The Resolution allowed a two vear delay before options (1)
and (2) could be used. In the meantime, ‘the Resolution required the First
Ministers to meet at least once a year to discuss the constitution uniess a
majority of the ministers decided against it. After two years, options (1)
and (2) would automaticaily come into effect, uniess one of two things had
happened. The new procedures or some others could come into effect earljer




58

if approved by the unanimous consent rule. Or, if eight or more provinces
representing at least 80 per cent of the Canadian population could together
come up with a single proposal for aiternative amending procedures, they
could cause a referendum to be held which would ask the people to decide
between the proposal of the federal government (which need not be the same
as in the present Resolution) and the provincial proposal. The new amending
formuia would be approved by a simple majority of the population. This
procedure applied to the constitutional amendment by legislatures; the
provision for future amendment by referendum would remain in any case.

Thus, far from advancing a relatively limited set of proposals, the
Prime Minister offered Canadians a Resolution that could radically change
the shape of Canadian federalism. He justified his government's action by
arguing that change had been promised to Quebecers and to-all Canadians.
Federal-provincial talks had failed, but there was a way to break the
straitjacket on reform and now was the time to use it. Decisive action by
the Canadian Parliament could accomplish for Canadians what years of
federai-provincial wrangling could not. As a result,

Freed from the paralysis of the past, with our constitution home,
with our rights and freedoms guaranteed, the process of reform and
renewal can truly proceed. (Statement by the Prime Minister, op.
cit., p. 8}.

FEDERAL GOVERNMENT STRATEQY

The Process

The federal government's decision to ask Parliament to approve such a
sweeping set of proposals was not made on impulse. Rather, a reasoned
assessment of the Resolution's constitutionality and its chances of success
ilay behind the decision. This assessment rested on a particular
interpretation of the steps necessary to amend the Canadian constitution
and on a reassessment of Ottawa's political support.

Most interpretations of Canadian constitutional law agree that only the
Parliament of the United Kingdom has the legal authority to make the kinds
of constitutional changes proposed by the Resolution. This is the legacy of
Canada's colonial history and of its previous failures to agree on an
amending formula.

Previous constitutional conferences had been based on the assumption
that the agreement of all the provinces and of the federai Parliament was
necessary before changes to the British North America Act would be
requested of the United Kingdom's Parliament. This assumption had even been

recognized by the federal government in a 1965 White Paper on constitu-
tional reform.
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Now, however, the federal government was denying the assumption that
provincial consent for its proposals was necessary. [t was now arguing that
it was both legal and proper for the Canadian Parliament to bypass the
provinces and request the Parliament. of the United Kingdom to alter the
British North America Act (Statement by the Prime Minister, op. cit., p.
5).

The federal government had threatened such unilateral action during the
summer. Some of the provinces had cautioned that they would challenge it in
the courts. As his government did with its attempts to reform the Senate in
1978, (see Year in Review, 1979) the Prime Minister could have chosen in
this instance to refer the question of the federal government's competence
to request constitutional change to the Supreme Court of Canada. The
government, however, decided against seeking court action in any form. It
decided to open debate immediately in the Parliament of Canada.

The chief considerations governing the federal choice seemed to be: to
minimize delay and avoid the possibility of an adverse legal judgement.
Forging ahead with the Resolution under!ined the government's argument that
its action on the Resolution was legal. It was, after ali, said the
_ government, a political matter. Once the Resolution had been passed by the
British Parliament the federal government could present the courts with a
fait accompli. As noted in the Report to Cabinet, the federal government
had received advice that the courts would probably uphold the
constitutionality of the substance of any Act passed by the UK Parliament
even if it ruled unconstitutional the process of requesting change.

As to the question of validity, it is the view of the Department of
justice that a law passed by the UK Parliament to patriate the
Constitution, with an amendment formula and other changes, would
not be successfully attacked in the courts. it seems abundantly
“glear that the fegal power remains for the UK Parliament to enact
such a law for Canada,...

.«+if the question came somehow before a Canadian Court, it would
uphold the legal wvalidity of the UK legislation effecting
patriation. The court might very well, however, make a
pronouncement, not necessary for the decision, that the patriation
process was in violation of established conventions and therefore
in one sense was ‘'unconstitutional' even though legally
valid...{The Report to Cabinet, op. cit., pp. 50 - 51).
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A direct reference to the Supreme Court, however, raised the possibil-
ity of an adverse legal judgement that would effectively end federal plans
for constitutional change as had happened in 1978 with the Senate reference
case. |t would then be very difficult either to persuade the British Par-
{iament to pass the Resolution or to justify politically to Canadians any
attempt to proceed with the it. The government would then be forced back to
bargaining constitutional reform with the provinces or to finding other
ways to circumvent requirements for provincial consent.

Even if the federal government won its case, the delay involved would
endanger the government's project by allowing more time for the provinces
to mobilize public opinion against the Resolution. But this strategy had
its dangers. It ran the risk of appearing afraid of an adverse Supreme
Court ruling. More importantly it ran the risk that the dissenting pro-
vinces would themselves initiate their own references in provincial courts
of appeal, in which they could frame the questions so as to maximize the
possibility of a judgement against the federal government. An adverse
judgement in a provincial court would force the federal government to wait
for a definitive Supreme Court ruling, creating further loss of momentum.

The Substance

Prime Minister Trudeau argued that the Resolution would not take power
from the provinces and transfer it to the federal government. Rather, power
would be transferred from both orders of government to the people so that
they might better protect themseives from abuses by public authorities
(Statement by the Prime Minister, op. cit., pp. 5-6). However that may be,
the Resolution, nevertheless, clearly gave the upper hand to the federal
government in the renewed federation it would establish.

The Charter of Rights implied that the Courts would gain added powers
and responsibilities at the expense of federal and provincial governments,
but the federal government would remain responsible for appointing the
superior and Supreme Court judges who would be interpreting the Charter.

The position of the federal government in the amending process was also
safeguarded. Of the three proposed amending formulae, the consent of the
federal parliament is needed for amendments to occur in options (1) and (3)
giving it a veto for changes it does not like. In option (2), the ultimate
decision is made by the people, but only the federal Parliament can initi-
ate a referendum, only the federal Parliament can authorize the rules
governing the conduct of the referendum; and the federal government could
be in a better position to conduct a coherent effective national campaign
in any referendum that might be held.
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The federali government argued that the Resolution gave the provinces
the opportunity for two more years of negotiation on an amending formula
with the option of presenting an alternative for the people's choice in a
referendum. However, the federal government possessed a number of
advantages in this interim amending process as well.

The approval of the federai Parliament is needed for interim changes to
these formulae under the unanimous consent rule. In the case of a refer-
endum, the people decide, but for any referendum challenging the amending
formula(e) proposed by the federal government, Pariiament again makes the
rule. Ottawa could force a referendum even if the provinces were united on
an amending formula.

Furthermore, the provinces proposing an alternative must have between
them 80 per cent of the population. Since both Quebec and Ontario each have
more than 20 per cent, if either withheld their approval then no referendum
can be held. Finally, only a simpie majority of all Canadians is required
to approve a new formula. In any case, the most controversial innovation in
the amendment procedures - the referendum as a deadlock breaking device -
was not subject to replacement by any provincial alternative. The provinces
could only suggest a replacement for the modified Victoria formula (option
1).

The Resolution aiso strengthened the federal government's position in
constitutional reform in the long run. Patriation, the modified Victoria
formula for amendment, a procedure for amendment by referenda, and the
Charter of Rights all reflected federal government priorities for con-
stitutional change. The Resolution did not deal with provincial priorities
for the reorganization of the division of powers in certain key areas, or
with institutional reforms to the Senate and Supreme Court. The federal
Resolution threatened to leave the provincial governments in a weaker
bargaining position: once the federal government received what it wanted,
the provinces could no longer bargain as effectively for the reforms they
wanted.

REACTION TO THE RESOLUTION
Objections to the Process

Following the release of the Resolution, opposition quickly formed,
both over the substance of the changes proposed and over the method the
federal government was using to implement them. Speaking immediately after
the Prime Minister had unveiled his Resolution on October 2, 1981, the
leader of the Qfficial Opposition, Progressive Conservative Joe Clark, came
before the television audience with a different perspective on what the
Prime Minister was doing.
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Because a constitution is so basic to a country, it must be the
product of the broadest possible consensus. It cannot be arbi-
trarily imposed on this nation by only one individual or govern-
ment. Nor can it be achieved through threat, ultimatum or artifi-
cial deadline. That kind of constitution-making does not serve
Canada (Statement by Rt. Hon. joe Clark on the Proposed Resolution
Respecting the Constitution of Canada, PC News Release, October 2,
1980, p. ).

In the foilowing days, many of the provincial premiers also voiced
their dispieasure with the way the federal government was proceeding with
its Resolution. Premier Bennett said the BC government considered the
Resolution unacceptable simply ®on the basis that it is unilateral” {Globe
and Mail, October 4, 1980, p. 15). Premier Blakeney of Saskatchewan
emphasized that,

| want to leave no doubt of my strong objection to the unilateral
nature of Mr. Trudeau's proposed action. It is inconsistent with
our historical traditions and with our present conception of Canada
as a federal state (Globe and Mail, October 10, 1980, p. 10).

The Attorney-General of Prince Edward island observed that

the proposed unilateral federal action violates certain constitu-
tional conventions that have "elevated themselves almost to the
status of law, certainly something to be recognized in courts’
{Ottawa Citizen, October 18, 1980, p. 8).

Objections to the Substance

The content of the Resolution provoked objections just as strong as
those concerning the process. Not surprisingly, opponents of the process,
also inveighed against the substance of the reforms proposed. Opposition
leader Joe Clark argued,

«oeMr. Trudeau tonight offers Canadians the prospect of divisive
referenda, prolonged. constitutional challenges in the courts, and
~ federal-provincial turmoil. That is betrayal of those Quebeckers
who voted "No" in the Quebec referendum, and all other Canadians
- who seek genuine renewal of our Confederation (Statement by Rt.
Hon. joe Clark on the proposed Resolution Respecting the Constitu-
- tion of Canada, op. cit., p. 3).
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Clark suggested instead that patriation should proceed without delay but
that it should be accompanied only by an amending formula based on the
Vancouver CONSensus. '

Premier Buchanan of Nova Scotia argued that basing the amending formula
on population gave Ontario and Quebec a veto over constitutional change. As
a result, the amending formula treated Nova Scotians by comparison as
*second class Canadians® (Halifax Chronicle-Herald, October 16, 1980, p.

'3). Premier Peckford of Newfoundland and Labrador argued that the formula

would allow his province to lose Labrador and constitutional guarantees for
denominational schools (Montreal Gazette, October 22, 1980, p. 71). Premier
Lévesque feared that the language rights in the Charter would erase the
progress made by his government's language policy of the past four years.
The Resolution he said, :

...tears out the very heart of Bill 101. That is something which is
totaily unacceptable to Quebec. It would bring us right back to the
confrontations and tearings apart we had about twelve years ago
(Montreal Gazette, October 17, 1980, p. 1).

Premier Lyon of Manitoba charged that the proposed charter of rights
was a "fundamental invasion" of provincial powers and rights, and that it
undermined the Canadian system of parliamentary supremacy, thus taking the

‘country closer to a republican system of government as in the United States

(Globe and Mail, October 4, 1980, p. 15). Premier Lougheed of Alberta
worried that the amending formuia could force a province "to give up its
resource-ownership rights against its will" (Financial Post, October 11,
1980, p. 5).

Suppbrt for the Resolution

The Prime Minister did have supporters. Ed Broadbent, leader of the NDP
in Parliament, argued,

Some premiers have indicated that any unilateral action taken by
Parliament would be unacceptable. My party and | do not share this
view. '

‘(Translation} Action is needed now. Progress must occur in
resol ving the constitutional question. We have to concern curselves
with economic problems such as unemployment and rising prices.

- (News Release: Statement by NDP Leader Ed Broadbent, October 2,
1980, p. 1)
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The NDP leader however, felt that the Resolution did not go far enough.
Patriation for Broadbent was “unquestionably desirable”; the amending
formula proposed - requiring unanimity during a period used to work out a
more desirable one - was "sensible". He noted that his party had long
favoured constitutional entrenchment of certain fundamental liberties. But,
he argued,

...Canadians, particularly those outside of central Canada, have
wanted the assurance that their provincial governments own and
control their resources... (For western Canadians) the clarifica-
tion of their rights on resources is fundamental... Therefore... it
is essential that the matter of resource control be added to the
otherwise civilized set of proposals we heard about tonight {News
Release: Statement by NDP Leader Ed Broadbent, October 2, 1980, p.
2).

Among the provinces, Ontario and New Brunswick supported the federal
government. Premier Davis' endorsement was the most unequivocal. "The
substance of the Resolution responds very closely to the specific goals
which this government took to the First Ministers' meeting, on behalf of
the citizens of Ontario." He cited mobiiity rights, the Charter, minority
language rights and patriation. He calied Ottawa's decision to "back away
from its plan of imposing institutional bilingualism on Ontario"  an
_important concession, "and a wise one in the context of sustaining an
‘effective national consensus for constitutional reform and patriation.” To
fail to act now would be to admit "a victory for those who say this nation
is unworkable" (News Release, Statement on the Constitution in the
Legislature, Octcober 6, 1980). Davis, a Progressive Conservative, publicly
urged his fellow Conservatives at the federal level to repudiate the
opposition of Joe Clark, their leader, to the federal government's
proposals (Globe and Mail, October 4, 1980, p. 1).

Premier Hatfield of New Brunswick had serious reservations - about the
weak position of PEl in the proposed variation on the Victoria amending
formuia, about the use of referenda, about the adequacy of the equalization
provision, and about the failure to require official bilingualism in
Ontario, and about some aspects of the Charter. But, he said, "The time has
come to support the act of taking full control in Canada over the
Constitution.” He said he had always believed that change could be achieved
through unanimous consent. But "after the most thoughtful consideration [
have come to the conclusion that | was wrong" (Press Release, Premier
Hatfield's Reaction, QOctober 17, 1980).
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Following the release of the Resolution, battles over the substance and
the process of reform occurred on a number of fronts. In Parliament, debate
on the Resolution began when Parliament resumed its session on October 6, a
debate in which many predicted the Conservatives would be cutgunned and
outmanoeuvred by the Liberal - NDP alliance. Six - iater eight - provincial
governments began court actions challenging the constitutionality of the

federal government's actions. Others such as the Saskatchewan government,

turned their efforts to forging a compromise. In Great Britain, the British
Parliament turned its attention to the changes it was being asked to make
to the Canadian constitution. In the Canadian media, editorial opinion was
stimulated by the political conflict over constitutional reform and by the
imminence of the proposed changes while the Canadian public continued to be
polled for their latest opinions on the constitutional debate. Each of
these fronts will be examined in turn. * '




CHAPTER VI

PARLIAMENT AND THE RESOLUTION: THE DEBATE BEGINS

On October 6, 1980, the federal government introduced its Resolution to
the House of Commons. Shifting the debate from the intergovernmental arena
to the parl iamentary forum brought a host of new actors and issues into the
fray and altered the politics of constitution-making. For the next five
months, the government's project was discussed on the floor of the House of
Commons, in the Senate and in committee. The spectacle presented Canadians
with some of the best and the worst moments of Canadian parliamentary
history. At the end of the process, important changes had been made to the

Resolution as it had been originally proposed (a final version of the

Resolution has been included as Appendix B). More importantly, the
opposition Conservatives had succeeded in doing j|.ist what federal strategy
had attempted to aveoid. They had succeeded in delaying Parfiamentary
approval of the Resolution long enough for the provincial courts to reach a
decision on legal challenges to the Resolution. The Newfoundland Court of
Appeal judgement of March 31, 1981 kicked the props out from under the
federal government's position by ruling the federal action illegal. The
legality of its action having been questioned, the federal government was
forced to wait for a definitive judgement by the Supreme Court of Canada
before asking Parliament to approve the Resolution. The process leading to
this state of affairs occurred in three stages.

1. Initial Debate of the Resolution in Parliament.

2. The Deliberations of the Joint Committee of the House of Commons and
the Senate on the Resolution.

3. - The Second Debate in Parliament

INITIAL DEBATE OF THE RESOLUTION IN PARLIAMENT
The House of Commons, October & - October 23
Procedurai 1ssues
When the House of Commons considers a resolution, it &oes not have to
follow the same procedures as when it considers a bill. The only procedural

questions concern when a resolution is introduced to the House and whether
it is debated fully in the House or referred to committee,
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The Liberals chose to introduce the Resolution to the House of Commons
soon after the recall of Parliament in the fall. Debate in the House would
proceed until House time was needed for debate on the budget, the energy
program and other legislation which had been promised for late October. The
Resolution would then be sent to a special joint committee of the House of
Commons and the Senate for further examination. '

The advantages of this strategy were several. The time of the House
would be freed to deal with other legislation. While the House was dealing
with other business, the Committee would be considering the Resolution. As
well, interested individuals and groups could participate directly in
constitutional review by appearing before a committee, whereas they could
not speak in a House debate. Finally, the Report to Cabinet noted the
political advantage in containing in Committee a "highly contentious issue”
like the Resolution

...whete it is more readily managed by the House Leader and his
officers, and where easier and more effective relations can be
maintained with the Press Gallery, since relatively few reporters
will follow the proceedings" (Report to Cabinet, op. cit., p. 49).

There were disadvantages to this strategy. The Report to Cabinet noted
that the debate on the motion to refer the Resolution to committee might be
difficult. As a result the committee might end up with wide terms of
reference. it might be empowered to travel. It might want to hear all who
wished to appear. Its report might be voluminous or embarassing to the
government. Critics of the government position would likely be more
numerous than supporters. As a result, the Report to Cabinet observed that

Careful choice of government members would be essential and careful
orchestration of hearings wouid be needed to ensure effective
presentation of the government's position (ibid., p. 50).

Despite its disadvantages, the government chose this strategy over
delaying introduction of the Resolution until just before Christmas so that
other business could be dealt with first, or keeping the Resolution in the
House by extending its sitting hours. Though this latter option promised to
be the quickest route, it would likely be very exhausting. Concerning the
former option, the Report to Cabinet noted that essential business stemming
from the budget, the energy program and other fegislation would continue to
make claims on House time past Christmas thus delaying the process of
reform. Also, it would be difficult to refuse to renew discussions with
provinces, should it be requested, if there were no federal action underway
in the period between October and Christmas.
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. The Debate Begins

The opening debate in the House of Commons was not on the Resolution as
such; rather it concerned the motion to refer the Resolution to a joint
House of Commons - Senate Committee. But it did not take long before
impassioned disagreement on both the substance of the Resolution and on the
government’'s method of proceeding surfaced.

Jean Chrétien set the tone for the Liberals' position by introducing
the motion as an opportunity for action. The people of Canada did not want
more discussion, he argued, and the promises made in the Quebec referendum
had to be fulfilled. Despite his government's efforts to reach agreement
with the provinces they had been blocked by provincial attempts to bargain
for more power. He assured the House that there was no legal impediment to
the government's proposed action and concluded

...we are committed to continue the renewal of our constitution, to
review the division of power, to change Canadian institutions. We
have to get started, and the only way to succeed is by patriating
the constitution in Canada and that, Madam Speaker, is exactly what
we are doing today for the benefit of all Canadians (House of
Commons Debates, October 6, 1980, p. 3288).

Conservative leader Joe Clark criticized the federal government for
acting without the consent of the provinces. He attacked the use of

‘referenda as an amending procedure because it would invite the break-up of

the country by encouraging regional divisions on public policy issues. He
repeated his proposal to patriate the constitution immediately with the
Vancouver amending formula and letting all other changes (e.g., the Charter
of Rights, equalization guarantees) be made in Canada by Canadians using
the Vancouver formula. He argued,

We shall decide among ourselves whether...to entrench in the con-
stitution a charter of rights and what this charter should contain.
We shall decide among ourselves whether equalization should be the
subject of a constitutional provision...The work of amending the
Canadian constitution is for Canadians to do, not for the British
to do {House of Commons Debates, October 6, 1980, p. 3295).

NDP leader Broadbent took a much milder apbroach. He said that much in
the government's proposal was attractive to his party since it reflected
NDP resolutions and motions over the years. And he offered the Liberals a
deal.
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If the government will show flexibility in committee and accept
some amendments, we can have a decent piece of legislation. If the
government wants our support in the House of Commons, the very

. minimum it must do is to make reasonable, fair changes in the
constitution in the resource sector which are important to
Canadians wherever they may live in this land {House of Commons
Debates, October 6, 1980, p. 3299)

The Conservatives and the NDP did agree that public scrutiny of the
Resolution must not be limited by tight deadlines, or imposition of
closure. They argued that the Joint Committee's deadline of December 9 was
too early to permit full examination. They also wanted to aliow the
Committee to travel and to have its proceedings broadcast. Moreover, they
wanted assurances that they would be allowed to debate the Committee's
report and to propose amenaments when it returned to the House.

The  Conservatives in particular pressed these arguments on the
government with a vengeance. They were spurred on by Joe Clark, who, many
said, saw this issue as an opportunity to shore up support for his
leadership of the party by waging an all out campaign against the Liberal
proposals. The Conservatives persistently raised questions of privilege
concerning the government's use of advertising to sell its constitutional
proposals which had to be dealt with before debate could proceed. Further,
most Conservative MP's wanted to participate in the debate on the motion,
thus promising to delay the process even more.

Nevertheless, the slow pace of parliamentary debate did not prevent the
Liberals and the NDP from cementing an alliance on the Resolution. When
Prime Minister Trudeau showed himself sympathetic to the NDP's argument on
natural resources, Ed Broadbent took the further step on October 20 of
writing Trudeau that he would support the Resolution on the condition that
the government accept an amendment "confirming the provinces' right to levy
indirect taxes in a non-discriminatory manner in relation to those
resources, and providing to them a concurrent power with respect to inter-
provincial trade in those resources to be exercised in a non-discriminatory
manner and subject to federal paramountcy’ (Halifax Chronicle Heraid,
October 23, 1980, p. 7). The next day, Prime Minister Trudeau replied that
he would be prepared to accept such an amendment from the NDP. Trudeau
could now claim parliamentary support for his proposais from at least some
western MP's; Broadbent could claim his party had effectively bargained
their support for tangible benefits for the west. ' ' '

Having made its deal with the NDP and tiring of the Conservatives'
attempt to keep the Resolution in the House and delay its consideration in
committee, the Liberals invoked closure to end debate on October 23,
arguing that opposition arguments had become repetitive and that the House
had to move on to other business. But, over the course of the debate,
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emotions had run high and when closure was invoked over the objections of
both the PC's and the NDP, the Conservatives as a group responded by
singing O Canada. The House became even more rowdy later in the day when
the debate officially ended at 1 a.m., October 24. Before the deputy
speaker could read the text of the motion for a vote to be taken, several
Conservative MP's stood up and asked to speak. Others left their seats and
besieged the Speaker's Chair demanding to be heard. The decorum of the
House was replaced by a confuséd_ hubbub, and at points, physical violence
seemed a possibility. Eventually, order was restored. The vote was taken
with the Conservatives and NDP member Svend Robinson opposing the unamended
motion to refer the Resolution to a joint committee.

The Debate in the Senate

The Resolution came to the Senate hard on the heels of a Senate
Committee's Report on the role of the Senate constitutional reform {Canada,
Senate, Standing Committee on Legal and Constitutional Affairs, Report on
Certain Aspects of the Canadian Constitution, Ottawa, November 1980). The
Lamontagne Report recommended that an appointed Senate be retained but the
Senate's absolute veto over legislation should be replaced by a suspensive
veto which could be overridden by the House of Commons after six months.
The report recommended that the number of senators should be increased to
provide for better regional balance, with one-half of its members appointed
from lists provided by the provinces. The Senate's role as a protector of
regional interests, linguistic minorities, and individual rights would
thereby be enhanced.

Thus, when debate on the Resoiution began on October 22, many of the
senators had already studied in some depth the implications of constitu-
tional reform. Their attention was drawn in particular to a provision

restricting the power of the Senate over constitutional change by allowing

the House of Commons to override after 90 days a refusal by the Senate to
approve a particular reform.

The debate in the Senate concerned the motion to refer the Resolution
to a joint committee, but the Resolution itself also came under attack.
Several senators pressed the government leader in the Senate, Ray Perrault
of BC, for assurances that they would be allowed to propose amendments to
the Resolution once it left the Joint Committee. Like their colleagues in

the House, they received from the government only vague assurances on this

point. Nevertheless, the government majority in the Senate voted on
November 3 to refer the Resolution to committee with two Liberal senators

voting with the PC's against the motion.
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THE SPECIAL JOINT COMMITTEE OF THE SENATE AND OF
THE HOUSE OF COMMONS ON THE CONSTITUTION OF CANADA .

Procedural Issues

The Joint Committee met to decide organizational matters on November 6.
Senator Harry Hays of Alberta and Serge Joyal, MP (Hochelaga-Maisonneuve)
were elected co-chairmen. The committee also agreed to invite applications
from those wishing to appear as witnesses and to accept written submissions
from those wishing to make them, rather than requesting individuals to
appear or commissioning briefs. The committee also agreed to give financial
assistance to those who applied and then were invited to appear. Initially,
opposition motions to have the committee travel about the country and to
have its proceedings broadcast were defeated by the government committee
members. But a few days later the government caved in to Opposition demands
and supported a House of Commons motion to allow the Committee's proceed-
ings to be broadcast in the .interest of aidi'ng a full and open public
debate.

By late November, it was clear that the Committee would be able to hear
only a small portion of the large number of groups and individuals who had

requested to appear. Clause by clause analysis of the Resolution had not

even begun, with the December 9 deadiine only days away. The opposition,
particularly the Conservatives, pressed hard for an extension of the
hearings. Public and editorial opinion also seemed to favour an extension.
As a result, on December 2, the House of Commons and the Senate agreed to
extend the deadline for the committee's report until February 6, 1981. This
extension did not occur without the attempt by the Liberal House Leader,

Yvon Pinard, to trade the Liberals' support for the extension of the

deadline for a promise by the Opposition parties not to obstruct the
passage of the Resolution when it returned to the House and the Senate for
third reading. This attempt did not succeed. The Liberals and the NDP
clearly understood this to be the only extension the committee would
receive but the Conservatives claimed to have agreed to the date only on
the condition that they could press for a further extension if they felt
that public opinion had not been adequately canvassed. The PC's also wanted

the committee to hear witnesses until january 25, 1981, but the Liberal and

NDP members on the Committee approved a deadline of January 9, 1981 for
witnesses except for special cases (for exampie, provincial Premiers).

Dispute also arose over the question of expert witnesses. Early in the
committee's deliberations it was decided not to hear individuals, but only
representatives of groups because of the large number of requests to appear
that were received. This decision excluded "expert" witnesses. The Liberals
held that experts could be useful only for questions which were before the
courts and therefore should not be discussed. They argued that the Con-
servatives had been disappointed by support given to the federal govern-
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ment's resolution by witnesses and wanted "expert" support for their posi-
tion. The Conservatives argued that expert testimony was relevant to the
committee's deliberations regardiess of legal complications. They said the
Liberals were afraid that the experts would challenge the federal project.
In the end, a compromise allowed each party to select "expert" witnesses -
two by the Liberals, two by the Conservatives, and one by the NDP.

The committee heard its final witness, Jean Chrétien, beginning on
January 12, 1981. Chrétien presented a revised Resolution which incorpo-
rated a number of changes suggested by the other witnesses. Following his
presentation, the committee began a clause-by-clause analysis of the re-
vised Resolution with Chrétien and other federal officials. Progress was
slow and the House of Commons voted to extend the committee's deadline to
February 13, 1981. Public scrutiny of each clause continued in public until
February 9 after which the committee went in camera to prepare its report,
which was presented to Parliament on February 17, 1981. (The Committee's
Report is contained in Minutes of Proceedings and Evidence of the Special
joint Committee of the Senate and of the House of Commons on the Constitu-

.tion of Canada (Report to Parliament), Issue No. 57, Friday, February 13,

1981).

Written Submissions to the joint Committee

A statistical account of written submissions to Committee is contained

in Appendix D of the Joint Committee's final report. A total of 962 written

submissions were made: 323 by groups and 639 by individuals. Of 323 groups,
163 submitted briefs. The remainder were brief telegrams or letters often
containing only a request to appear. Of 639 individual submissions, 409 had
specific comments on the Resolution as a whole, on various of its parts or
on its underlying goals. The remainder were either simple requests to
appear, requests for information or were unrelated to the specific issue of
the Resolution. In the case of both groups and individuals, many of the
submissions focussed on only one or two aspects of the Resolution. Tables

6.1 and 6.2 summarize the viewpoints of those making submissions on the

Resolution. It shouid be noted that submissions did not take account of
changes proposed by Chrétien on January 12 or of the Committee's final

‘report. Rather, they concern the Resolution as originally tablied in the

House on October 6.
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- The Witnesses

As noted above, the committee decided to hear only groups, governments
and expert witnesses. A total of 97 witnesses appeared before the committee
- 92 groups and governments and five expert witnesses.

Groups

Groups . appearing befo_re the committee included research institutes, bar
associations, human rights commissions and various organizations with
special interests - gay rights, women's rights, the handicapped, aboriginal
claims and rights, ethnic minorities, francophone rights, civil liberties
and religious groups. Labour interests were under-represented among groups
appearing, apparently since few made submissions or asked to appear.

A number of observations about the groups which appeared can be made.
. The major concern of most was the Charter of Rights. Relatively few opposed
entrenching rights in the Constitution. However, many groups were critical
of the Charter's specific provisions and offered suggestions for changing
the wording of certain clauses or adding new clauses. Walter Tarnopoisky of
the Canadian Civil Liberties Association went so far as to argue that
several provisions of the Charter "make it so defective that we have come
to the conclusion that we would be better remaining with the present
Canadian Bijll of Rights than enacting this charter unless those provisions
are removed by amendment" (Minutes of Proceedings and Evidence of the
Special Joint Committee of the Senate and of the House of Commons on the
‘Constitution of Canada, hereinafter cited as joint Committee Minutes, Issue
7, p. 8, November 18, 1980).

As shown in Table 6.1, the majority of those submissions expressing an
opinion on the Resolution as a whole rejected it. However, they did so not
on the grounds used by the provinces - its implications for federalism and
provincial powers - but rather on the grounds that it did not go far enough
in protecting and extending rights. Thus few, even among the opponents,
challenged the legitimacy of federal action, or the desirability of a
- Charter. Specific sections of the original Resolution which drew criticism
included Section 1 which guaranteed the rights and freedoms in the Charter
"subject only to such reasonable limits as are generally accepted in a free
and democratic society with a parliamentary system of government." Critics
argued that such a qualification did not protect rights and freedoms from
interference through the parliamentary process. Other groups argued that
legal rights should be strengthened in the Charter to include the right of
an accused person to remain silent, the right to legal aid and a prohibi-
tion against the use in court of illegally obtained evidence, among others.
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Table 6.1

OPINION CONCERNING PROPOSED RESOLUTION AS A WHOLE
OPINIONS EXPRIMEES SUR L'ENSEMBLE DU PROJET DE RESOLUTION

TOTAL NUMBER
OF COMMENTS/ APPROVE _DISAPPROVE
NOMBRE TOTAL DE APPROUVENT DESAPPROUVENT
COMMENTAIRES .
GROUPS/ 10
GROUPES 48 18
INDIVIDUALS/ | 197
INDIVIDUS 231 >4
Table 6.2
GENERAL PRINCIPLES*
TOTAL NUMBER OF
COMMENTS AGREE DISAGREE
SUBJECT Groups Individuals Groups Individuals Groups Individuals
Unilaterat Patriation with Substantive Changes 56 134 ' o 42 33 92
Entrenchment of a Bill of Rights 75 96 54 53 21 43
Entrenchment of:
Fundamental Freedoms & Democratic
Rights 7 il 6 6 . 1 5
Mobility Rights 10 7 9 7 | 0
1.cgal Rights 1 8 i 8 0 0
Equality Rights 18 7 18 5 ] 2
Official Languages 27 37 22 16 5 21
Minority Language Educational Rights 27 27 24 17 3 10
Denominational Schoo! Rights 26 66 26 62 0 4
Native Rights 43 29 42 27 1 2
Mutlticultural Rights 20 5 20 5 0 0
Provision for Equalization in Constitution 7 7 7 6 Q 1
Use of Referenda for Constitutional Change 11 57 5 4] 6 16
Victoria Formual 4 12 2 5 2 7
Vancouver Consensus 8 13 7 10 1 K}
Constituent Asscmbly 7 4 7 4 0 0
Senate Reform 7 16 7 16 ]
Proportional Representation for House of
Commons 0 6 0 6 0 0
Resource Control:
Federal ¢ 1 0 ] 0 0
Provincial 2 [ 2 4 0 2
Increased Powers:
Federal 2 6 0 5 2 1
Provingial 9 2 5 1
Inclusion of a Preamble in Constitution 6 4 0

Source:

Tables I and II, Joint Committee Minutes, Issue No.

57, pp. 91-92.
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Section 15 concerning the right to equality before the law drew
criticism from women's groups who argued that in Canadian judicial practice
this phrase guaranteed only the right to "equality in the administration or
application of the law by law enforcement authorities and the ordinary
courts of the |and® to use Supreme Court Justice Ritchie's phrase (Women
and the Constitution, Audrey Doerr and Micheline Carrier, eds., Canadian
Advisory Council on the Status of Women, Ottawa, 1981, p. 48). A law could
itself be discriminatory as long as it was administered equally to all to
whom it applied. They wanted the phrase to read "equality before and under
the law". Handicapped and mentally disabled groups wanted to add a pro-
hibition against discrimination on the grounds of physical or mental dis~
ability in addition to those against race, national or ethnic origin,
colour, religion, age or sex.

On economic rights, business groups noted the absence of a guarantee of
property rights or the right to free movement of capital, goods and serv-
ices in Canada whereas the free movement of labour throughout the country
was guaranteed by Section 6. Native peoples wanted greater recognition of
their historically acquired rights in the Charter and feared that section 6
concerning mobility rights would negate affirmative action programs
designed to increase native employment.

Sections .16 to 23 concerning language rights also drew substantial
criticism. Many witnesses objected that the clause requiring education in
the minority official language "where numbers warrant' and the clause
restricting the right to minority official language education to the
children of Canadian citizens whose "first language learned . and stiil
understood" is either French or English were too vague and discriminated
against immigrants. The latter clause left open the question of how to
treat those whose first language learned is neither French nor English.
Many groups argued that minority control of the minority language school
system was also necessary. Many language groups felt that official
bilingualism should be extended to all provinces or at least to Ontario and
New Brunswick as well as to Manitoba and Quebec. Meanwhile, many ethnic
groups such as the National Black Coalition and the Ukrainian Canadian
Committee wanted greater recognition of Canada‘'s "multicultural reality".
Some opposed the granting of minority language education rights to some
languages and not to others. Finally, some groups argued that the procedure
for amending the constitution by referenda made it too easy for simple
majorities to remove the protection offered by an entrenched charter of
rights and freedoms.
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While specific criticisms of the Charter and other aspects of the
Resolution were numerous, few of the groups appearing seemed opposed to
unilateral action or would offer an opinion on its desirability, legality
or its effect on federal-provincial relations. Notable exceptions to this
rule were Canadians for One Canada, Canada West Foundation, Canadians for
Canada and the Business Council on National Issues.

James Richardson, former Liberal cabinet minister and president of
Canadians for One Canada urged that the committee not to give up the
flexibility of statutory law passed by a democratically elected Parliament
for the inflexibility of a written constitution. He expressed his group's
opposition to the vetoes given Ontario and Quebec under the modified
Victoria amending formula and proposed patriation with an amending formula
based on the Vancouver consensus (Joint Committee Minutes, issue no. 27, p.
8-11).

Stanley Roberts, president of the Canada West Foundation, voiced his
‘organization's fundamental disagreement with unilateral federal action and
the extent of the changes proposed by the Resolution. He wurged the
committee to consider involving the people of Canada in the drafting the
_constitution by means of a constituent assembly (joint Committee Minutes,
Issue No. 12, pp. 98-99).

Canadians for Canada expressed its worry about the danger to Canadian
unity posed by hardening attitudes in different regions and the absence of
a unifying strategy responding to all parts of the country. The federal
action did not qualify as such a strategy and the group's chairman, Robert
. Willison, urged continued negotiations to secure general support for
constitutional change (Joint Committee Minutes, Issue No. 34, pp. 101-103).

Peter Gordon of the Business Council on National Issues (BCNI) empha-
sized that no future constitution would work unless intergovernmental
strife ends. As a result, BCN! opposed unilateral patriation and argued
instead for substantial provincial agreement. It also rejected the use of
referenda for amending the constitution (joint Committee Minutes, [ssue No.
33, pp. 136-37). : :

Pol itical Organizations

‘While most provincial ‘governments made written submissions to - the
committee (Ontario and Quebec did not), only four provincial governments,
represented by their Premiers, appeared before the committee: Nova Scotia,
New Brunswick, Prince Edward Island and Saskatchewan. PEl, Saskatchewan and
Nova Scotia opposed unilateral federal action on the Resolution, arguing
that it violated the federal nature of the country. They proposed further
federal-provincial negotiations. New Brunswick's Premier Hatfield said
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further discussion would be fruitless and that action was needed now, even
though, like the others, he had reservations about the Resolution. All four
Premiers criticized the procedures for amendment of the constitution by
referenda. Such referenda would divide the country further and the federal
proposals bypassed the provincial legislatures, while confirming federal
control over referendum procedures. Premier Hatfield argued passionately
for the extension of full official bilingualism to his province, and argued
that similar provisions should apply to Ontario.

The committee paid substantial attention to the views of Premier
Blakeney of Saskatchewan, who had not yet declared his government's
opposition to the Resclution. His support for the Resolution would give the
Liberais a major ally in the West and make their package more legitimate.
His explicit opposition would further impair the federal project's chances
of success.

During his appearance, Blakeney criticized the Resolution on several
grounds. He opposed its modified Victoria amending formula because it gave
Ontario and Quebec perpetual vetoes over constitutional change. He pre-
ferred a formula which required the support of a majority of provinces
comprising at least 80 per cent of the population of Canada as well as
support from all regions of Canada. He opposed on principle the amendment
of the Constitution by referendum. If there were to be referenda, they
should be used only after federal-provincial discussion had failed to
produce agreement and only if a joint federal-provincial body were desig-
nated to conduct them. Provinces, as well as the federal government, should
be aliowed to initiate referenda so that balance of power in the federal
system might be preserved. He opposed entrenching a Charter of Rights but
favoured entrenching language rights as part of the "Confederation
bargain“. He wanted any amendment confirming provincial jurisdiction over
natural resources to allow the provinces some control over international
trade in those resources (subject to federal paramountcy).

Blakeney stopped short of outright opposition to the Resolution. His
first preference was for the committee to recommend against proceeding with
the Resolution and to advise that negotiations resume once again. He felt
that: "The present process is puiling Canada apart. We say, 'Draw back''
(Joint Committee Minutes, issue No. 30, p. 8). -

But, he then went on to argue.

If you feel you cannot or should not draw back, then we suggest you
recommend a package that has the essentials, patriation, and a
simple amending formula, has some appeal to each of the regions and
avoids elaborate proposals...a resolution that has claim to the
broadest possible consensus.

If the contents of the resolution are substantially improved we
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will be in a position to consider acquiescing in the process, even
though we clearly object to it, in the interest of getting some
agreement and reducing the level of controversy (!bid., p. 8 9).

Without such improvement, the Premier warned his government would use such
weapons as were available to it.

Also appearing before the Committee were the governments of the Yukon
and Northwest Territories. The Yukon government leader, Chris Pearson
emphasized the desire of the Yukon to become a province but expressed
concern that the Resolution did not lay down procedures whereby this could
happen. He also emphasized the territory's desire to own its natural re-
sources as a condition of its becoming a province. He also wanted a greater
recognition of the aspirations of the aboriginal peoples who make up one
third of the Yukon population. He criticized Section 6 of the Resolution
which guaranteed mobility rights as endangering the application of prefer-
ential hiring practices desired by his government as part of the Alaska
Highway Naturali Gas Pipeline project. George Braden representing the
Government of the Northwest Territories likewise criticized section 6 and
pressed for greater recognition of aboriginal peoples in the Resolution. He
also wanted a greater role for the territories in future constitutional
discussion. )

Provincial opposition parties appearing before the committee included:
the New Democratic Party of Alberta, the Social Credit Party of Alberta,
the Saskatchewan Progressive Conservative Party and the Union Nationale
from Quebec. The Alberta NDP was dissatisfied with the Resolution but like
its Saskatchewan counterpart indicated that major changes designed to
mollify Western discontent might secure their support. The other parties
opposed the federal action on the Resolution and counselled that a delay
should be used to secure greater provincial support for constitutional
reform. :

Expert Witnesses

The expert witnesses were: Maxwell Cohen, professor emeritus of law at
McGill University and Gérard LaForest, professor of law at the University
of Ottawa, selected by the Liberals; Peter Russell, professor of Political
Economy at the University of Toronto and Gilles Rémillard, a lawyer teach-
ing at.Laval University, selected by the Conservatives; and, Most Reverend
Edward Scott, Archbishop of the Anglican Church of Canada, selected by the
NDP.
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Archbishop Scott argued that the federal government's plans put Great
Britain in an unfair position. He felt that the federal government should
give up its plans and convene a special constitutent assembly which would
include meaningful participation by native peoples.

-Maxwell Cohen, while supporting the principlé of an entrenched Charter
of Rights, pointed to the inadequacies in the proposed Charter. He opposed
the use of referenda, arguing that they would disrupt federal-provincial
relations and proposed a federal-provincial secretariat to handle relations
between the two orders of government. Gérard LaForest argued that federal
unilaterai action was not illegal since there was no strong precedent
requiring unanimous provincial consent.

Peter Russell held that the Charter of Rights wouid fundamentally alter
Canada's federal system by limiting the powers of provincial legislatures
“and increasing the importance of the courts. He preferred to keep
fundamental principles out of the courts and in the reaim of public debate
and opposed entrenchment on these grounds. Gilles Remiilard was the only
expert to judge the federal action on the constitution illegal.
Nevertheless, for some purposes, at least, he argued that the proposed
resolution would be legal if accepted by Britain though the provincial
governments coula later refuse to acknowiedge the legality of the Charter
of Rights. He favored the establishment of a federal-provincial board of
inquiry to study the constitution.

By the time the hearings of groups and experts ended on January 9, the
. committee was unanimously agreed that the proposed Resolution needed a
~clause by clause overhaul. However, their last witness, Jean Chrétien,
tabled on January 12 a ifong list of amendments to the government's
proposal. He argued that they went a long way towards answering the
problems with the Charter that had been raised over the course of the
committee's hearings. The government's first proposals, he argued, had been
watered down to meet provincial objectives and, with the new set of
amendments, the government was merely reverting to what it had considered
desirabie all along.

Chrétien's Amendments

The amendments proposed by the justice Minister strengthened the
Charter of Rights, but provincial objections to the referendum formula were
only minimally recognized. The changes failed to go far enough to secure
the support of Premier Blakeney. And, of course, the government showed no
indication of ending its plans to proceed with its package. '
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Changes to the Charter

Section One was changed to subject the rights and freedoms in the
Charter only to "reasonable limits prescribed by law as can be demonstrably
justified in a free and democratic society" in order to better protect them
from the action of the legislatures and Parliament. Better protection
against search and seizure, detention and imprisonment, -self-incrimination
and double jeopardy was given. The rights to be informed, to retain counsel
without delay, and to trial by jury for major offences were added.

Sub-Section 15(1) regarding "Non-discrimination Rights" was retitled as
"Equality Rights". The section now offered protection "before and under the
law". The phrase "and equal benefit' of the law was also added to ensure
that equality relates to the substance of the law as well as its
administration and to give the section a more positive aspect. Sub=-section
15(2) allows affirmative action programs. However, mental or physical .
disability was not specifically mentioned as grounds on which discrimina-
tion was prohibited. Section 6 regarding mobil ity rights was now changed to
allow affirmative action employment programs.

One of the major changes to the section on language rights was the

inclusion of New Brunswick as an officially bilingual province. The other

major change expanded the criteria under which minority language education
is guaranteed. In addition to guaranteeing such education to the children
of citizens whose °"first language learned and still understood” is French
or English, section 23 also guarantees it to the children of those citizens
who received their primary school instruction in Canada in English or
French. It also guaranteed to citizens one of whose children has received
or is receiving primary or secondary school instruction in English or
French the right to have all their children educated in the same language.

Native rights were made more specific and a clause added to require the

‘Charter to be interpreted in a manner consistent with the preservation and

enhancement of the multicuitural heritage of Canadians. Finally, an
enforcement section was added permitting those whose rights have been
infringed or denied to apply to the courts for a remedy. :

Other Changes

The ciause on egualization was changed to refer specifically to pay-
ments to provincial governments intended to provide "reasonably comparable
levels of public services at reasonably comparable levels of taxation®.
Saven instead of eight provinces was set as the number needed to put
together an alternative amending formula to compete in a referendum against
the federal option but only the legislative assemblies of those provinces
could authorize a referendum. in the original Resolution, provincial
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governments had that power as well. A Referendum Rules Commission is to be
appointed for all referenda. The Commission would be composed of the Chief
Electoral Officer, a nominee of the federal government and a person recom-
mended by the majority of provincial governments. The Commission would
formulate a set of referendum rules but it would be up to Parliament to
pass them into law. The amending formula itself was changed to drop the
requirement that in the Atlantic Provinces, the two provinces approving the
amendment must together have at least fifty per cent of the region's
population. This requirement had effectively frozen PEl out of the amend-
ment. process since in no case could its small population combine with that
of one other Atlantic province to secure an amendment. The formula now
requires only that any two provinces in the Atlantic Region are required to
approve the amendment. As well, a referendum could not be heid until tweive
months after the passage of a Parliamentary resolution supporting a par-
ticular amendment, underlining its role as a "deadlock=-breaking" mechanism.
However, the passage aliowing the House of Commons to overrule Senate
opposition to an amendment remained in the Resolution, though it could not
exercise this power for 180 days instead of 90 days as in the original
proposal. No changes were made to allow provincial governments to initiate
referenda as Premier Blakeney has requested

The Committee's Final Report

The final report contained a brief history of the committee's work, its
orders of reference, a list of groups and individuals who appeared or sent
written submissions to the Committee and a statistical analysis of the
evidence received by the Commission from groups and individuals.

The core of the report, however, was a revised Resolution which con-
solidated most of Chrétien's proposed amendments together with such re-
wording, changes and additions that the committee made. By the committee's
own account, the government members proposed 58 amendments to the original
Resolution and to Chrétien's proposals, all of which were approved. The
Progressive Conservatives proposed 22 amendments of which seven were
approved and the NDP proposed 43 amendments of which two were approved.
independent observers claimed that these figures underrepresented the
contribution of the NDP members since they had been instrumental in pro-
posing or refining amendments subsequently approved by the Committee and
credited to the other two parties.

Changes to the Charter

The Committee added to the Chrétien proposals in a number of crucial
areas. The right of Canadians to vote in federal or provincial elections
was no longer qualified in the text of the Resolution by the phrase
"without unreasonable distinction or limitation.” However, sections 44(1)
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and 50(1) continued to subject the right of citizens to vote in referenda
on constitutional change to ‘such reasonable limits prescribed by law as
can be demonstrably justified in a free and democratic society.” Equality
rights assuring non-discrimination before and under the law and the equal
protections and benefit of law were explicitly extended to the mentally or
physically disabled while at the same time permitting affirmative actions
programs on their behalf.

Language rights were amended to include the right to minority language
educational facilities provided out of public funds, where numbers warrant.
Special provisions were also made to allow the application of language
rights to other provinces upon their request without going through the futl
amendment process. The effect of the section is to make it easier for
individual provinces to entrench language rights, an action which many of
the committee members hoped Ontario would take.

A “catch-all" clause (section 26) was added to prevent the Charter from
being construed as denying the existence of any other rights or freedoms
that exist in Canada. Section 28 prevents abrogating or derogating from any
rights or privileges guaranteed to demominational, separate or dissentient
schools.

The Committee reworded section 25 dealing with aboriginal rights to
buttress their status in the Resolution and created a new section 33 in the
Resolution which "recognized and affirmed" the aboriginal and treaty rights
of the aboriginal peoples of Canada. However, unlike section 25, section 33
- was not made part of the Charter of Rights. This left its application open
to amendment by agreement between the federal government and the provinces
on a province by province basis rather than requiring a constitutional
amendment applying to all provinces and territories as required for changes
to the Charter.

Finally, section 24 was split into two parts. Subsection 24(1) con-
tinues to allow a remedy in the courts for the infringement or denial of
rights guaranteed by the Charter. Subsection 24(2) added the qualification
that evidence used in a proceeding under 24(1) may be excluded from the
proceeding if it has been obtained in a manner that infringed or denied any
rights or freedoms guaranteed by the Charter and "if it is established
that...the admission of it in the proceedings would bring the administra-
tion of justice into disrepute.” In effect, the clause allows the courts to
prohibit the use of evidence obtained unconstitutionally aithough it also
offers them leeway to use their discretion in making this decision.

Other Changes

A number of significant changes in other parts of the Resolution were
also made. The section concerning constitutional conferences was greatly
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changed. As before, constitutional conferences must be held at least once a
year until the new amending formula takes effect but these conferences
cannot now be cancelied if a majority of First Ministers decide not to hold
one. The new section also requires that the conference shall include on its
agenda the treatment of aboriginal peoples under the Constitution and
requires the Prime Minister to invite representatives of those peoples to
participate in discussions on that item. It also requires .the Prime
Minister to invite elected representatives of the governments of the
territories to participate in the discussions on any item on the agenda
that, in the opinion of the Prime Minister, directly affects the territor-
ies.

The clause in the resol ution allowing the House of Commons to override
after. 180 days any refusal by the Senate to authorize a constitutional
amendment passed by the House of Commons was removed by the committee over

 NDP objections, apparently as a result of the threat by many Lliberal

Senators to oppose the Resolution in the Senate if it still contained this
clause {see Joint Committee Minutes, Issue No. 52, p. 91). The method of
selecting Senators was added to the list of elements in the Constitution of
Canada which can only be amended by the more compl icated amendment formuia
involving either the approval of at least six of the provinces or a
national referendum. '

Finally, a new Part VIl was proposed by the NDP and approved by the
committee. The new Part VI amended section 92 of the BNA Act to confirm
aspects of provincial jurisdiction over their natural resources. The
amendment confirmed the essentials of the deal on the Resolution made by
the Liberals and NDP in October 1980 (see p. 69). However, passages in the
proposed NDP amendment which would have given the provinces some control
over the international trading of natural resources as well as their
interprovincial trade (as desired by Allan Blakeney, NDP Premier of
Saskatchewan) were removed by the Liberal majority on the committee.

Amendments Rejected by the Committee

Perhaps almost as important as the amendments that the committee made
were those proposed by the opposition party members but defeated by the
Liberals, either alone or in combination with the other opposition party.
In a policy paper, released january 20 the Conservatives favoured splitting
the Resolution into two parts. One part called the "Patriation Package®
would be sent to Britain for immediate action. This package included
patriation and an amending formuia based on the Vancouver consensus. [t
would replace the Victoria formula and the provisions for referenda. There
was the further requirement that the Prime Minister of Canada and the ten
provincial Preiniers meet at a constitutional conference at least twice a
year in order to discuss constitutional reform. Liberal members of the
joint Committee pointed out that the Conservatives were, in fact,
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recommending unilateral federal action to impase patriation and an amending
formula upon the provinces. Conservative spokesmen defended themselves
against these charges by arguing that the provinces had accepted the
general substance of the Vancouver formula and would not object to its
imposition. They further admitted that some additional details of the
formula concerning financial compensation for provinces opting out of
amendments had not been finalized. However, they were confident that such
details could quickly be worked out at a meeting of First Ministers to be
heid after the Vancouver formula had become part of the Constltut:on {}oint
Committee Minutes, Issue No. 41, p. 95).

The second part called "the Canadian Package" included the Charter of
Rights and other aspects of the proposed Resolution, but with additions and
‘amendments favoured by the Conservatives. The "Canadian Package" would not
be sent to Britain. Rather, it would be presented to the provinces by the
federal government at the constitutional conferences held after the "Patri-
ation Package" had become law. In other words, the "Canadian Package" would
have to be approved under the new amending formula. This procedure, the
Conservatives argued, was preferable since it was important to Canadians to
have a "made in Canada" Charter of Rights, not one passed by the British
Parliament. The Liberal members of the Committee argued that in this pro-
cedure, three provinces could "opt-out” of the Charter of Rights even if it
were accepted by the other seven, leaving Canadians in some parts of the
country without rights possessed by Canadians in other parts of the coun-
try. The Conservatives replied that it was only fair in a federal system to
allow provincial differences on these important matters.

Although willing to allow provincial "opting out", the Conservatives,
‘nevertheless, felt the Constitution should contain a Charter of Rights and
Freedoms. When presenting his party's proposals to the Committee, the
" Honourable Jake Epp stated,

Mr. Chairman, in presenting our proposed amendments to the
government's resolution, we do so in the knowledge that it is the
popular will of Canadians that our constitution rest in this
country. It is also the popular will that we have a Charter of
Rights and Freedoms for the Canadian people embedded in the
Constitution. The Progressive Conservative Party's position in
these matters refiects the popular will (Minutes and Evidence of
the joint Committee, Issue No. 41, p. 93).

However, the Conservatives were not entirely satisfied with the Charter
presented by the Government and over the course of the deliberations of the
Committee they proposed a number of additions and amendments. The more
important of these included a preamble that acknowledged the supremacy of
God and the position of the family. They wanted to include freedom from
unreasonable interference with “privacy, family, home, correspondence and

o ———
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enjoyment of property” and a right to government information. They also
wanted Parliament's power to legislate regarding abortion and capital
punishment preserved. They favoured requiring the federal Minister of
justice to report to Parliament on any inconsistencies between the Charter
and any federal regulations or bills. The provincial Attorneys-General
would have the. same responsibility to their- legislative assemblies.
Finally, they wanted an amendment to transfer offshore resources to their
adjacent provinces.

Although Solicitor-General Robert Kaplan had said the government would
support entrenching the right to the enjoyment of property, a few days
later, Jean Chrétien reversed that position after the NDP threatened to
withdraw their support for the Resolution. Both the Liberals and the NDP
argued that the provinces feared that entrenching that right would invali-
date some provinces' land use regulations such as those restricting farm
ownership to provincial residents. Of the above Conservative proposals, the
NDP supported the right to information, the obligation of the federal
~Minister of Justice and provincial Attorneys-General to report on incon-
sistencies and provincial jurisdiction over the offshore.

The Conservative proposals did go some way towards assuaging some of
the awkwardness of their position on the Committee. From the day the
Resolution had been released, the Conservatives had been opposed to it. As
a result, their position on the Joint Committee had been compromised. How
could the party participate on the Committee and even suggest improvements
-to a Resolution to which it was opposed? By deciaring its support for a
- Charter of Rights and by offering an alternative procedure for constitu-
tional reform which nevertheless buiit upon the work of the Committee, the
Conservatives feit they had removed the apparent contradiction.

The NDP aiso proposed many amendments which were not accepted. These
included the right to organize and bargain coliectively, the right of
access to legal counsei and protection from self-incrimination and against
being compelled to confess guilt. They favoured explicitly prohibiting
non-discrimination before and under the law on the grounds of marital
status, sexual orientation and political belief. The NDP also wanted to
require that approval be given by four provinces before the referendum
procedure could be used. They wanted to add the requirement that a majority
of the residents of each region had to approve an amendment in any refer-
endum. The Conservatives supported NDP amendments on sel f-incrimination and
access to counsel. '
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The joint Committee's final report containing a consolidated version of
the government's original Resolution together with the Committee's amend-
ments was finished on February 13, 1981. It did involve important comprom-
ises. But, in the end, the Liberal majority had preserved the “grand lines"
‘of the government’'s project.

If the Liberals had hoped to create public awareness of the Resolution
by shunting it off to a joint parliamentary committee rather than keeping
it in the House, they were only partially successful. The committee
developed its own momentum. Rather than removing the constitutional issue
from the public scene, the committee served to pinpoint the issue and focus
attention on it. A parade of witnesses from all parts of the country
provided a constant source of variations on the constitutional theme.
Politicking among committee members provided suspense and drama. Impressive
performances by some of the committee members such as Liberal MP Serge
Joyal {co-chairman of the committee), Conservative MP Jake Epp and NDP MPs,
Lorne Nystrom and Svend Robinson earned them national prominence and
*personalized" the committee's deliberations. Anuneasy coexistence among
committee members developed into a positive sense of camaraderie over the
three months of committee sessions. At times, such as during moving
presentations by Canadian native peoples and Japanese-Canadians on the need
for the protection of minorities in Canada, this camaraderie coaiesced into

_common purpose. As a result, the work of the joint committee engaged the

interest and concern of the media, interest groups and the general public.
The Liberal's sense of the public's interest in the committee seemed
influential in convincing them to extend the committee hearing, thus
delaying their project by two months.

However, the process was not without benefits for the federal govern-
ment. By allowing public participation in the process of constitutional
reform, the government could appear flexible as it first listened to. the
"voices of the people" and then responded with amendments to its Resolu-
tion. As a result, the federal government could gain a greater legitimacy
for its proposais. As well, although the Joint Committee attracted a good
deal of attention, its proceedings were always civilized and orderly, and
did not present the opposition with the same opportunities for disruption
as were apparent in the House either before the Resofution was referred to
committee of, as it turned out, after the Resolution returned to the House
on February 17, 1941.
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THE SECOND DEBATE IN PARLIAMENT

Wwith the final report of the Joint Committee the debate in Parliament
entered a new stage Parliament as a whole would consider the newly amended
Resolution The Liberals were concerned to have this new stage over with as
quickly as possible. They seemed still to be aiming for a July 1st date for
prociamation of the Resolution. However, their haste likely reflected as
well their assessment of the result of the February 3 ruling of the
Manitoba Court of Appeal on the constitutionality of the Resolution, in
favour of the federal government. This confirmed to the federal government
the correctness of its overall strategy. However, the court's decision was
split 3-2 and implied that the federal government's legal case was not as
strong as generally believed. Hence, there was still the risk that an
unfavourable ruling might yet come from cases launched in Newfoundiand and
Quebec, a risk that would be minimized the more quickly the Resolution got
through Parliament.

Initial attempts by the Liberals to secure an all-party agreement on
quick passage of the Resolution were opposed by the Conservatives. By
delaying the Resolution as much as possible, the Conservatives hoped to
gain the time needed to build public opposition to the federal action
(Globe and Mail, February 12, 1981, p. 1). As a result of these conflicting
strategies, - few doubted that the debate in Parliament would be prolonged
and bitter or that it would end with the Liberals using closure to force a
final vote on the Resclution.

Despite the tenseness of the situation the debate on the Resolution
opened innocuously. Jean Chrétien moved that the Resol ution be adopted. He
summarized the federal argument for the project, saying the government was
offering Canadians "a new foundation on which to build a more united, a
more generous and a greater country (House of Commons Debates, February 17,
1981, p. 7373). Conservative constitutional critic jake Epp disagreed.

.++«the unilateral action, the divisiveness of the government’s
proposition remains unchanged and for that reason we oppose it
(House of Commons Debates, ibid, p. 7381).

He emphasized the Conservative constitutional proposals (see p.83) as a
constructive alternative. He ended by proposing an amendment to the
Resol ution which would remove the section authorizing the amendment of the
constitution by national referendum.

Fd Broadbent claimed credit for pressuring the government to modify
some of its constitutional proposals. Though he regretted the government
would not adopt other NDP proposals such as limiting the power of the
Senate, he continued to support the federal project. He further argued,
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The serious question...about divisiveness, then, is not in the
short run but in the long run...one has to look at the essence of
what we are being asked to deal with and say, as our founding
fathers did more than a hundred years ago: Is that going not only
to please our children but our grandchildren and our great
grandchildren? Is it going to keep the people in Atlantic Canada,
in central Canada and in the west happy or make them happier or
more content with their existence as Canadians? That is the serious

question that has to be asked (House of Commens Debates, ibid., p.
7390).

For the next month, the House debated Mr. Epp's amendment, though most
of the speakers dealt with other aspects of the Resolution as well. joe
Clark chose to speak early in the debate. He argued that the government's
proposal broke with Canadian tradition since its amending formula would
treat provinces unequally or allow the federal government to bypass them
with a referendum. He also argued Canadian sovereignty was violated by the
federal government having the constitution reformed by the British. He
rejected the notion that any controversy over the Resolution would pass
away quickly and cited the Northwest Rebellion and the conscription con-
troversy as examples of divisive issues which had affected the country
permanently. He concluded,

The tragic irony is that at a time when there was that sense of
Canadians wanting to build together and when regions which had felt
inferior began to feel equal, instead of using that emotion and
that great sense of Canada to build common Canadian purposes, this
government brought in a measure which drives Canadians apart. Our
Constitution could be a source of Canadian pride and unity. Our
Constitution has been made a source of Canadian shame and division
(House of Commons Debates, February 23, 1981, p. 7572).

The Conservatives badgered the Prime Minister fiercely, attempting to
draw him into the debate. However, he bided his time until March 23 when he
finally rose in the House to answer his critics and defend his position.
Citing political figures from alli parties and even Pope John XX, he
argued that there was no division in Parliament or in the country over the
substance of the Resolution, only over the process and timing. However,
federal-provincial unanimity on change, he asserted was impossible; the
provinces could not even agree among themselves what changes were
desirable. He criticized the Conservative proposal for change based on the
Vancouver amending formula. '

Sure they want to protect the rights of Indians and women, refer to
God in the constitution and insert property rights. But then they
recommend a way that is sure to fail, either because we would. need
unanimity -- and we have already been told by one Tory premier that
we could not count on it -- or else they would propose the
Vancouver formula, one which permits opting out. As the Minister of
Justice has said in his speech, it would permit God to be
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acknowledged in the Constitution per.haps, in Ontario and Quebec,
but not in Manitoba and Saskatchewan. What kind of a charter is
that? {House of Commons Debates, March 23, 1981, p. 8511).

He then turned to justify his own government's proposals. The modified
Victoria amending formula was the only one ever to have been agreed to by
all the provinces. The provision for a referendum as a deadlock breaking
device was not outlandish in a democratic country. In concluding he
attempted to shame the opposition who would not "seize the day' and take
action for a cause which everybody agreed is what the people want. For
support he guoted Georges Vanier.

The best time is always the present, because it alone offers the
opportunity for action, because it is ours, because on God's scale
it is apocalyptic, a time when the lines between good and evil are
clearly drawn, and each one of us must choose his side, a time when
there is no longer room for either the coward or the uncommitted
(House of Commons Debates, ibid., p. 8520).

~ Although the Prime Minister talked of action, his government was having
a great deal of difficulty taking it. The Conservatives prolonged debate on
Mr. Epp's amendment. This was very frustrating to the NDP who wanted to
propose amendments of their own and to the Liberals who wanted to speed the
debate on the Resolution to a conciusion as well as propose amendments of
their own.

Part of the Liberal haste to end debate was also due to the erosion of
parliamentary support for the Resolution both within their own party and
among the NDP. One Quebec Liberal MP, Llouis Duclos and four Liberal
senators (Mcllraith and Thompson of Ontario, Deschatelets of Quebec and
Cook of Newfoundland) had by March 18 declared their opposition to their

.own party's Resolution (Montreal Gazette;, March 18, 1981, p. 17; Le Devoir,

March 19, 1980, p. 16). Dissatisfaction with the Resolution existed

_particularly among Quebec Liberals because Ontario would not be made

officially bilingual and further defections seemed possible.

Among the NDP, four members from Saskatchewan (Nystrom, de Jong,

. Anguish and Hovdebo) declared on February 19, 1981 that they would vote

against the Resolution (Globe and Mail, February 19, 1981, p. 1). The
dissenters broke with the party on the issue a week after a meeting between
federal Saskatchewan MP's and provincial MLA's in Regina where Saskatchewan

Attorney-General Roy Romanow urged the federal members to withdraw their

support (Globe and Mail, February 13, 1981, p. 11). Discipline seemed
tighter among the Conservatives where only one MP, 8ill Yurko, announced
support for the Liberal proposal.

Various Liberal attempts to strike a deal with the Conservatives on
limiting debate failed. Finally, on March 19, Liberal House leader, Yvon

"Pinard served notice of a motion to limit the constitutional debate to four
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more days while extending House hours, limiting speeches in order to allow
more participation and allowing members' speeches to be tabled rather than
actually spoken (Globe and Mail, March 20, 1981, p. 1).

Pinard's motion was never debated. The opposition and, in particular,
the Conservatives persistently raised questions of privilege or points of
order at the appropriate times during the House day thereby preventing Mr.
Pinard's motion. from coming to debate. The Conservative tactics paralysed
the operation of the House.

As Joe Clark later remarked, sooner or later the Conservatives would
have made a mistake and Pinard would have been able to put his motion
(Interview with the Right Honourable Joe Clark, Leader of the Opposition on
Question Period, CTV Television Network, April 10, 1981, p. 3}. Before this
could happen, however, outside events took hold. On March 31, 1981 the
Supreme Court of Appeal of Newfoundland ruled the federal action illegal.
The Liberals were forced to compromise and they did so quickly. They agreed
to send the Resolution to the Supreme Court of Canada for a definitive
ruling on its legality as the Conservatives had urged. If the Supreme Court
of Canada ruled the Resolution illegal, they promised to end their attempts
to have it passed. The Prime Minister also agreed to meet the Premiers one
more time.

in exchange, the government required that final amendments be passed so
that the Supreme Court might have a finished document to consider. The
Resolution itself, however, would not be passed. It would be put to a final
vote only if the Supreme Court of Canada ruled the Resolution to be legal.
The Liberals further required that only a short debate in the House of
Commons {two days) be aliowed before the Resolution came to a final vote.
To these conditions the opposition parties agreed. '

Thus on April 23, 1981, the final votes on amendments to the Resolution
were taken. Mr. Epp's amendment was defeated. An NDP amendment guaranteeing
the rights and freedoms in the Charter equally to male and female persons
and giving greater protection to aboriginal rights was unanimously
approved. A long and detailed Conservative amendment which, among other
things, would have mentioned God, instituted a permanent Conference of
 First Ministers and exempted the authority of Parliament to make laws
regarding abortion or capital punishment from being affected by the Charter
was rejected. A Liberal amendment was approved which added to the Charter a
short preamble mentioning God and which would allow constitutional
amendments to pass with the support of two or more Western provinces thus
dropping the requirement that the two western provinces together have 50
per cent of West's population and putting them on the same basis as the
four eastern provinces. The Resolution as it was sent to the Supreme Court
has been reproguced in Appendix B and the final amendments in Appendix C.
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Thus, a long and bitter fight in Parliament came to an end. The
Conservatives had succeeded in frustrating the two key objectives of
Liberal strategy: minimize delay and avoid the possibility of an adverse
fegal judgement. Looking back on the exper;ence Joe Clark evaluated  his
party's performance. '

...We had a number of goals and we've accomplished all of them but
-one.. The one we didn't accomplish was...to defeat the Bill.... |
had thought at one point earlier.in the discussions that some of
the Liberal members might break ioose, partlcularly some of the
national ist Quebecers,...Party discipline held them together and |
didn't see any likelihood that it would break in the end. But we
accomplished a ‘delay. Their original schedule  was to have it in -
Britain and passed into law by Christmas. That won't happen. It
will be in Canada at feast until june. We arranged time for the
Supreme Court to be heard...so we'll know whether it's legal, and
we arranged time for the premiers to become part of the process
_again...50 we accomplished all those goals and we did, | think, the
only  thing that an opposition can do. We used our resources, |
think effectively, to stop the sudden passage of a bad Resolutlon ‘
(lnterwew from Question Penod op-. cit., p. 1) ' :

"THE SITUATION IN JUNE, 1981

Parliament is. now waiting for the Supreme Court to render its verdict.

1f the Supreme Court rules the federal action legal, then the Resolution
‘returns to Pari{ijament and the Liberal majority. in the House of Commons and
the Senate would ensure passage of the Resolution. Canada may have a new
~Constitution within the year. |f the Supreme Court rules the federal action

illegal, then the present Resolution would be dead in Parliament. If the
Court rules some parts legal or others not, the government would have to
consider what to salvage or amend in the Resolution accordingly and perhaps
reopen the whole process to lengthy Parliamentary debate.

Regardless of the outcome, it can be speculated that the progress of
the Resolution through Pariiament changed the nature of the debate about

‘constitutional reform. The hearings of the Joint Committee allowed various
L groups access to the process of constitutional reform in a way that had not

occurred at federal-provincial conferences. As a resuit, it could be argued

.that the federal government created a national constituency for patriation

and for a Charter of Rights, if not for the rest of its proposals. More-

‘over, the apparent responsiveness of the parliamentary process to the
[interest groups.may enhance the image of Pariiament as the central polit-

ical decision-making body ‘in the country. In the long run, this may act to
undermine, .in the public's opinion, provincial claims to a status equal to
the central government's. But, if they were largely excluded from the
Parliamentary arena, the provinces compensated by being active in 'others,
as the following chapters show.




CHAPTER VI

THE COURT CHALLENGE TO THE RESOLUTION:
THE PROVINCES RESPOND

On October 2, the federal government had taken the initiative,
asserting the unilateral right of the Parliament of Canada to undertake
constitutional reform. This action implied that the legal status of the
provincial governments was little more than that of ordinary interest
groups. The provincial governments, thus, faced a choice. They could accept
the federal government's project and the implicit role assigned to them. Or
they could try to block the federal effort by challenging its legality and
by mobilizing opinion against it both in Canada and in Great Britain.

On October 14, the ten premiers met in Toronto to discuss the Resolu-
tion, but no common response emerged. By the end of the meeting, five
provinces had committed themselves to court action: Newfoundland, Quebec,

‘Manitoba, Alberta and British Columbia. A few days later, they were joined

by PEl. New Brunswick and Ontario affirmed their support for the federal
package. Saskatchewan expressed doubts and withheld its support from the
package but decided against joining the court challenge for the moment. It
favoured pressing the federal government for a renewal of negotiations and
the formulation of a compromise position. While it had seemed on October 14
that Nova Scotia would soon join the court challenge, the province later
drew back. Though it continued to oppose the federal project, like
Saskatchewan, Nova Scotia favoured a compromise solution, and only joined
the court challenge when this seemed no longer possible.

THE COURT CHALLENGE

" Provincial Strategy

Court action by the provinces aimed at a Supreme  Court ruling that
federal action on the Resolution was unconstitutional. Such a ruling would

‘checkmate the federal initiative just as the Supreme Court had blocked

Ottawa's attempt to reform unilaterally the Senate. An equally important
goal of this strategy was delay. Delay would allow greater time for the
provinces and the Official Opposition to turn popular opinion_against the

~ federal action. It was believed that widespread public opposition to the

Resolution might force the federal government to back down or negotiate its
proposais even if it received a favourabie Supreme Court ruling.
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Finally, court actions and the resulting coverage by the media served
to ‘publicize provincial objections and to force the federal government to
defend its position in an extraparliamentary forum against___'the -provincial
governments. : ' : '

The Mechanics of the Court Chalienge

Unlike Ottawa, the provinces cannot take their case directly to the
Supreme Court by way of a reference. Since Ottawa would not itself refer
‘the question to the Supreme Court, the dissenting provinces had to start

first with lower courts whose decisions could then be appealed to the
Supreme Court.

By early 1981, the three provinces which were to take the Resolution to
court - Quebec, Manitoba and Newfoundland - had filed references with their
Courts of Appeal. The wording of the questions was carefully coordinated by
several meetings of provincial Attorneys-General, as was the choice of the
provinces where the lega! battles would take place (Montreal Gazette,
October 24, 1980, p. 1). ' ) '

Manitoba's reference was heard first on December 4, 1980. Lawyers
representing  the Attorney-General of Manitoba supported by those
representing Quebec, Newfoundland, Alberta, British Columbia and Prince
Edward Isiand argued against. the Resolution. The federal Attorney-General
supported it. Counsel for the Four Nations Confederacy (representing 45,000
Manitoba Indians) was also present and argued against the Resolution. On
February 3, 181, the Manitoba Court of Appeal rejected the provincial
arguments by a vote of 3-2. Manitoba indicated it would appeal the decision
to the Supreme Court and on March 26, 1981 formally app} ied to appeal.

Argument was heard in the Court of Appeal of the Supreme Court of

Newfoundland beginning on February 10, 1981. Again, the six dissenting
" provinces confronted the federal government. On March 31, 1981, the Court

ruled against the federal government by a vote of 3-0.

By this time argument had already been heard in the Quebec Court of
Appeal on March 9, 1981, again involving the six provinces and the federal
government. Judgement was not rendered until after the federal government's

“‘deal with the Opposition and the Supreme Court's decision on April 7, 1981,
+ to ‘hear the appeals from Manitoba and Newfoundiand. On April 15, 1981, the

Quebec court upheld the federal power to amend unilaterally the constitu-
tion, even while unanimously arguing that the Resolution infringed on
provincial jurisdiction. Last minute discussions resulted in the appeal
from the Quebec court being included with the other two in the hearings
before the Supreme Court.
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The stage was thus set for the final legal battle in the Canadian
courts. On April 28, 1981 hearings on all three appeals began, ending on
May 4, 1981. This time all governments were involved. Arguing against the
federal Resolution were eight provincial governments; the original six
dissenters were joined by Nova Scotia and Saskatchewan. The federal
government's position was supported by Ontario and New Brunswick. The Four
Nations Confederacy also appeared before the Court arguing against the
federail position.

The Questions

Each provincial Court of Appeal was asked to rule on a set of questions
regarding the federal government's Resolution. The Manitoba reference asked
the Court to answer these questions. '

1. If the amendments to the Constitution of Canada sought in the
*Proposed Resolution for a Joint .Address to Her Majesty the Queen
respecting the Constitution of Canada®, or any of them, were
enacted, would federal-provincial relationships or the powers,
rights or privileges granted or secured by the Constitution of
Canada to the provinces, their legislatures or governments be
affected and if so, in what respect or respects?

2. Is it a constitutional convention that the House of Commons and
Senate of Canada wili not request Her Majesty the Queen to lay
pefore the Parliiament of the United Kingdom of Great Britain and
Northern Ireland a measure to amend the Constitution of Canada
affecting federal-provincial relationships or the powers, rights or
_privileges granted or secured by the Constitution of Canada to the .
provinces, their legislatures or governments without first
obtaining the agreement of the province? '

3. s the agreement of the provinces of Canada constitutionally
required for amendment to the Constitution of Canada where such
amendment affects federal-provincial relationships or alters the
powers, rights or privileges granted or secured by the Constitution
of Canada to the provinces, their legislatures or governments?

The Manitoba government argued 1. Yes; 2. Yes; and 3. Yes,

The Newfoundland Court heard arguments on three questions identical to
the three posed to the Manitoba Court, plus a fourth. The fourth question
concerned whether, as a result of the Resolution, the terms of
Newfoundland's entry into Confederation, and especially guarantees of its
boundaries and its denominational school system, could be changed without
Newfoundiand's consent.
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If Part V of the proposed resolution referred to in question 1 is
enacted and proclaimed into force could '

{a} the Terms of Union, incuding terms 2 and 17 thereof contained
in the Schedule to the British North America Act 1949 (12-13
George VI, c. 22 (UK]), or

(b) section 3 of the British North America Act, 11871 (34-35
Victoria, c. 28 [UK}) :

be amended directly or indirectly pursuant to Part V without the
consent of the Government, Legislature or a majority of the people
‘of the Province of Newfoundland voting in a referendum held
pursuant to Part V?

The Attorney General of Newfoundland argued: 1. Yes; 2. Yes; 3. Yes; and 4.
Yes.

Argument in the Quebec court concerned two gquestions.

A. Whether the Canada Act and the Constitution Act, 1980, if they
: should come into force and if they should be vaild in all respects
in Canada, would affect:

1. The legislative competence of the provmcxal Iegtsiatures under
the BNA Act, 1867 as amended.

2. The status or role of the provincial legislatures or govern-
ments within the Canadian federation.

B. Does the Canadian constitution empower whether by statute, conven-
tion or otherwise the Senate and the House of Commons of Canada to
cause the said constitution to be amended without the consent of
the provinces and in spite of the ob]ectlon of many of them in such
a manner as to affect: :

1. The legislative competence of the provincial legislatures under
the Canadian constitution?

2. The status or role of the provincial legislators or governments
-within the Canadian federation?

The Attorney General of Quebec argued: A. Yes; and B. No.
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Leaving = aside Newfoundland's fourth question, the references each
raised three basic issues for the consideration of the courts:

1. Whether the Resolution affected provincial rights, powers or
privileges; '

2. Whether a convention of unanimous provincial consent existed
and whether it is legally enforceable;

3. Whether an actual constitutional reguirement for provincial
consent existed.

Both sides made essentially the same arguments at all the hearings and
buttressed them by citing an extensive, even if conflicting, list of legal
authorities and political and legal opinions. Both sides quoted
politicians, federal and provincial, British and Canadian, and of every

- political hue, as evidence supporting their case.

Most of the dissenting provinces together with the Four Nations Con-
federacy sought to demonstrate either that a legally enforceable convention
or an already existing constitutional requirement required the unanimous
consent of the provinces for action to amend the constitution in the way
proposed by the Resolution. Saskatchewan, however, argued that only "sub-
stantial" provincial consent - not unanimity - was needed, but concluded
nevertheless that the Resolution did not even have substantial consent. The
federal government argued that provincial consent was not legally necessary
for its Resolution. The Canadian Parliament could act on its own discretion
in requesting the UK to amend the constitution.

A SUMMARY OF THE ARGUMENTS

(Most of the information in the following sections is drawn from various
legal facta presented by both sides in the provincial appeals and
represents a summary of arguments, tather than.a comprehensive survey).

The Arguments Against the Resolution
The Effect of the Resolution on the Provinces

The dissenting provinces claimed that the Resolution would offset their
rights, powers and priviieges, and in particular, their legislative power
as guaranteed under the BNA Act. They focussed on the Charter of Rights and
Freedoms, saying it would limit legislative power over property and civil
rights. Quebec lawyers, for example, cited for .the judges of the Quebec
Court of Appeal a number of Quebec laws which they said would be struck
down because they would conflict with the provisions of the Charter.
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According to this argument, because the Resolution affected provincial
powers, rights and privileges, it was beyond the power of the federal
government to pass. Furthermore, any amendments to the constitution
required the unanimous consent of the provinces. On these points the
provinces were on controversial legal ground and they used a number of
arguments to support their position. '

The Appeal to Convention

The provinces argued that examination of the list of existing amend-
ments to the BNA Act provided evidence of a convention that unanimous,
provincial consent had to be sought before the federal government could
request Britain to amend the constitution.

Every amendment which directly affected provincial legistative powers
had occurred with the required provincial consent. No amendment changing
provincial legislative powers, rights and privileges had occurred when the
required provincial consent was withheld.

‘For example, the dissenting provinces argued that amendments which
empowered Parliament alone to create new provinces (1871), to change
provincial boundaries (1871), to provide for territorial representation in
Parliament (1886), to increase subsidies paid to the provinces under the
BNA Act (1907), and to transfer ownership of lands and resources to the
four western provinces (1930) did not affect their powers and, therefore,
that the the lack of provincial consent in these cases did not violate the
convention. Their argument depended however, on a particular judgement as
to what provincial rights, powers and privileges are, when they can be said
to be directly or substantially affected and which are the provinces whose
consent is required. Federal lawyers did not always agree with provincial
interpretations and there was some variation among dissenting provinces
themselves (cf. Manitoba and Saskatchewan).

The provinces further asked the courts to rule that the convention had
"crystailized" into a rule of law that would be enforceable by the courts.
They cited examples of judicial recognition and adoption of other
conventions as law to support their case.

The Appeal to the Reguirements of the Constitution

The dissenting provinces chose to emphasize arguments which asserted
there was a constitutional requirement for provincial consent and used the
appeal to convention as a fallback position (Globe and Mail, April 29,
1981, p. 1). The basic argument held that Confederation originated as a
compact or an agreement among the founding provinces to which subsequent
provinces acceded. Hence, its terms could not be legally altered without
the consent of each party. As the BC factum argued,
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The word ‘compact’...quoted above means agreement amongst delegates
of the provinces. The federal union so described means a division
of legislative powers and interests between on the one hand those
at whose instance the union took place and on the other the newly
created instrument of this union - a Parliament consisting of a
Lower and an Upper House. If Parliament may alter the legislative
competence or the status or role of the Provinces without their
consent there is no federal union....Such a result would not
conduce to the welfare of the Provinces and it would be a
_contradiction in terms to find in the 1867 Act the power to achieve
such a result (p. 5).

Another provincial argument held that Canada had become a sovereign
nation no later than 1931 with the passing of the Statute of Westminster.
As a result, Canada could make its own laws without being overruled by
Great Britain and possessed the right to determine which amendments should
be made to the Canadian constitution. But the surrender of superior
sovereignty by Great Britain did not as a result place that superior
sovereignty in one or the other order of government. Rather it left each
order legislatively and constitutionally supreme in its own . areas of
jurisdiction. Thus, the agreement of both orders is necessary for amend-
ments which significantly affect federal-provincial relationships (includ-
ing the division of powers). : '

As well, the provinces argued that the federal Resolution attempts to
accomplish indirectly what the BNA Act does not allow the federal govern-
ment to do directly. That had been made ciear by the ruling in the Senate
Reference, which denied Ottawa the power to make changes affecting the
provinces under its amending power in Section 91.1 of the BNA Act. Finally,
they argued that the character of federalism as a political system is
incompatible with the possibility that constitutional amendments may be
accomplished without the consent of ail the constituent units of the
system. Taken to its extreme, they argued, the federal government's posi-
tion implied that Canada could be converted into a unitary state without
the consent of the provinces.

In support of their arguments, the provinces again cited the list of
previous amendments to the Canadian constitution as evidence that a legal
requirement for provincial consent had been observed. They also cited the
judgement in the Senate.Reference case as well as other cases as precedent
that the requirement for provincial consent has been legally necessary (see
Factum of the Attorney-General of Manitoba, p. 34). In effect, they were
inviting the Court to define the nature and philosophy of Canadian
federal ism.
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The Saskatchewan Position

The Saskatchewan position was put only at the Supreme Court level and
seemed clearly designed to offer the Court a compromise solution. Instead
of asserting a convention or a reduirement for unanimous consent,
Saskatchewan held that “substantial® provinciai support is needed for
amendments directly affecting the legislative power of the provinces. Since -
the Resolution did affect directly such power, the Courts had to decide
whether the support of Ontario and New Brunswick was "substantial" enough
to allow the federal government to take action on the Resolution.
Saskatchewan argued the support of those two provinces did not constitute
substantial consent and that the court should declare the Resolution
unconstitutional. In offering this compromise solution, the Saskatchewan
government hoped to avoid a court declaration on the unanimity rule. if the
court could declare that substantial support, at least, was required but
had not been obtained, then it could avoid locking Canada into the very
rigid formula of unanimous consent while rejecting the Resolution

The Argument in Favour of the Resolution
The Effect of the Resolution on the Provinces

The federal lawyers argued that the content of the Resolution was
irrelevant, that it was not a reasonabie issue for the courts to consider
since it was a political matter and that it did not shift the balance of
power between the two orders in favour of the federal government.

The first line of argument held that if the court decided that
provincial consent is not needed for amendments to the constitution which
affect federal-provincial relationships, then there is no purpose in
determining whether the content of the Resolution has this effect. The
question then becomes irrefevant and need not be answered.

Moreover, the federal government argued, it would not be reasonable for
the courts to consider and rule on the issue in the way the provinces have
requested. In appearances before the provincial courts, federal iawyers
termed the issue of the Resolution's content "premature® and "hypothetical®
since the Resolution had not been approved in any form by Parliament. The
federal government dropped this argument before the Supreme Court since
Pariiament had approved a final form for the Resolution. But it repeated
other arguments that this issue was too broadly and too vaguely worded and
hence impossibie to answer satisfactorily. Further, in the absence of
“concrete factual situations” i.e. a particular case, the Court would have
to engage in speculation of a difficult and far-reaching nature on the
possible effect of the Resolution on a multitude of provincial laws.
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' Federal lawyers recognized that the courts might reject this line of

" argument. They, therefore, offered the argument that there would be "no

basic change in the equilibrium between the federal and provincial govern-
ments and any change in the balance would be in favour of provincial
governments and legislatures”. Patriation was a neutral action. The amend-
ing formulae constituted a change in favour of the provinces. Both the
interim and the proposed amending formula formally recognize the role of
the provinces, a role which, according to federal arguments, they do not
presently possess. The proposals for referenda are compatible with Canadian
federalism and the parliamentary system. A referendum does not in itself
affect the balance of federalism or the division of legislative powers. The
Charter of Rights and Freedoms does not transfer power from the provincial
order to the federal. Rather it limits both levels in order to protect
fundamental rights and freedoms of the individual and does so without
changing the balance of power between the two orders of government. The
provisions on equalization and aboriginal rights do not change the existing
federal-provincial balance. The amendments on natural resource powers
benefit the provinces.

The Appeal to Convention

Federal lawyers argued that this issue was not an appropriate one for
consideration and judgement by the courts. They termed the passing of a
resolution a question of internal parliamentary procedure and cited refer-
ences to prove that resolutions do not create legally enforceable rights
and may not be considered by the courts. Arguing before the Supreme Court,
J. }. Robinette said the Resolution had the same status as a birthday
greeting to the Queen and the courts had as littlie right to interfere with
it. )

But the bulk of federal argument on this issue was directed at the
provinces' claim that a convention exists requiring provincial consent for
such a Resolution. Federal lawyers tried to argue that it was not
appropriate for courts to proclaim conventions and enforce them. The degree
and extent of provincial consultation is a matter determined by political
considerations, not by law. Hence the judges have no concern in the matter.
The definition of conventions is itself unclear and a matter for debate.
Finally they argued that the imprecise and flexible nature of conventions
(as opposed to laws) makes conventions unsuitable for judgement by the
COurts. :

If the courts rejected this line of argument and chose to consider
conventions as an appropriate matter for judgement, the federal government
went on. to argue that in fact, no convention requiring provincial consent
exists.
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The federal government cited a number of instances where requests for
amendments affecting the federal-provincial balance were accepted by the
United Kingdom ‘in the absence of provincial consent. In all cases, the
simple request of the federal Parliament was regarded as sufficient
authority for the passage of an amendment. This, of course, contradicted
the provincial assertion that no requests for amendments substantially
affecting federal-provincial relationships had been accepted without pro-
vincial consent (see p. 97 above). The technicalities of the arguments wiil
not be dealt with here). Like the provincial briefs, the federal govern-
ment's brief quoted a multitude of authorities - prominent politicians,
lawyers and judges - in order to buttress its case.

Finaily, federal lawyers asserted that the non-existence of the con-
vention is demonstrated by the fact that it cannot be defined. They held
that it could not be specified who was bound by the convention - federal
ministers, or members of the Canadian Parliament since they can propose
resof utions as well? When did it come into existence? What degree of pro~
vincial consent is required - all provinces or ali affected provinces?
whose consent is needed - provincial governmen'ts or provincial
legislatures?

The Appeal to the Réquiréments of the Constitution

Having argued that there was no convention that required provincial
consent, the federal government sought to show that provincial arguments
supporting a constitutional requirement for provincial consent held no
water as well. On this point, the federal government maintained that only
the United Kingdom Parliament has the full legal power to amend the
Constitution. While the provinces are legislatively supreme within the
fields of their jurisdiction, the “supremacy® -is purely “internal”. It is
not ‘sovereignty" since the supremacy of the provinces is qualified in
several respects; for example by the peace, order and good government
clause, by the federal power to reserve and disallow provincial laws, by
limitations on the extra-territorial application of provincial faws, and by
the doctrine of federal paramountcy.
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Federal argument was also directed at the compact theory of Confedera-

- tion. It pointed to difficuities with the theory.

if there was a compact between the three original provinces...what
is the position of the provinces which later joined Confederation?

" What is the position of the three provinces which were created by
the federal Parliament? '

While admitting that the compact theory has a factual base in the confer-
ences leading to the creation of the Dominion, the federal lawyers asserted
that it o

...ignores the fact that the present status of the provinces is not
determined by that historical process, but by the relationship
created...by the terms of the British North America Act, 1867, and
in the case of Newfoundiand, the British North America Act, 1949
(ibid., p. 90). :

The federal government emphasized that the only question before the

courts was -the legality of the Resolution. It was not the role of the

courts to pronounce on the wisdom of the proposal. Rather the courts should
confirm that the only way amendments may be made at this time is by the
Parliament of the United Kingdom upon receipt of an address from the Senate
and the House of Commons of Canada.

This position was supported by both Ontario and New Brunswick.

‘Ontario's Attorney-General Roy McMurtry even allowed that it was fegally

possible for the federal government to deprive completely a province of its
legislative powers. In one of the lighter moments in the proceedings, he
also admitted under questioning by Justice Martiand, that the federal

- government couid impose official bilingualism on Ontario but that he would

refrain from commenting on the political wisdom of doing so (Globe and

Mail, May 2, 1981, p. 1).

Newfoundiand's Fourth Question

Newfoundiand argued that provincial boundaries confirmed by the terms
of Newfoundland's union and requiring provincial consent for their change
under section 3 of the BNA Act {1871) could be changed without provincial
consent if the amending formula in the Resolution were used to remove the
requirement for provincial consent contained in sections 48 and 52 of the
Resol utions. These sections require provincial consent for amendments
affecting one or more but not all provinces (for example concerning
boundaries or special provisions such as Newfoundland's Terms of Union).
These sections could be changed to remove the requirement for provincial
consent by the more general amending formula. In the more general formula,
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however, Newfoundland's consent is not necessary. Hence, by a two step
process, the terms of Newfoundiand's entry into Confederation coulid come to
be changed without its consent. '

In their argument before the Supreme Court, federal lawyers . conceded
the major points of the province's argument but insisted that the court
note that the possibility of Newfoundland's Terms of Union being amended in
this way would be very remote.

THE RULINGS

At the time of writing, all three provincial courts of appeal had ruled
on their questions. However, the Supreme Court had not. This ruling and its
consequences will be reported on in next year's Review.

The Manitoba Court of Appeal: February 3, 1981

The majority of the judges rejected provincial arguments and upheld
those of the federal government. On the first question, regarding the
effect of the Resolution on provincial powers, rights and privileges,
Justices Freedman, Hali and Matas ruled that it was premature and hypo-
thetical, since the Resolution was still before Parliament, and its final
content could not be known. On the second question, Justices Freedman,
Matas and Huband ruled against the provinces, saying they had not proved
the existence of any constitutional convention requiring unanimous provin-
cial support for requests for the amendments to the constitution. justice
Hall refused to answer, saying that questions of convention are political
matters, not legal ones and hence not appropriate for judicial response. On
the third question, Justices Freedman, Hall and Matas ruled against the
provinces. There being no convention, justice Freedman argued, it cannot
have crystallized into a rule of law. The Justices did not find the pro-
vinces' arguments for a constitutional requirement convincing either.
Practice did not support them nor did the fact of provincial legislative
supremacy. However, justice O'Sullivan (who also sided with the provinces
on the questions 1 and 2) and justice Huband agreed with the provinces'
arguments on provincial sovereignty. Federal pleasure with this ruling was
tempered by the split decision. They had hoped for a unanimous decision;
clearly there was a case against them.

The Newfoundland Court of Appeal: March 31, 1981

By a vote of 3-0, the Court ruled against the federal Resolution on
each of the gquestions which had been considered by the Manitoba court. On
the first question, Chief justice Mifflin, and Justices Morgan and Gushue
ruled that the Charter of Rights and Freedoms would restrict the legisla-




104

tive competence of the provinces by infringing on their powers to legislate
in respect of property and civil rights. As for the amending formula, they
held that a province's rights could be “altered, abridged or, in fact,
displaced” without the consent of that province (Globe and Mail, April 1,
1981, p. 1),

On the second question, the Court ruled that a convention does exist
which requires the unanimous consent of the provinces to any request of the
federal Parliament to the Parliament of the United Kingdom for constitu-
tional change. The Court cited prior amendments and former prime ministers
and cabinet ministers in support of its ruling.

As for the crucial third question, the Court held that the provinces
did have supreme authority in the legislative areas given to them by sec-
tion 92 of the BNA Act. It decided that

While the Parliament of Great Britain is constitutionally entitied
to accept a resolution passed by both houses of the Canadian Par-
liament as a proper request for a constitutional amendment from the
whole Canadian community, it is nonetheless precluded...from enact-
ing an amendment restricting the powers, rights and privileges
granted the provinces by the BNA Act...over the objections of the
provinces (Globe and Mail, April 1, 1981, p. 1).

On the fourth question, the Court held that the proposed amending
formula could resuit in a change to Newfoundland's boundaries or its
schools system without the consent of the Newfoundland legislature or
government. But the court termed the likelihood of this happening remote.
ft also argued that in the event of a national referendum, a majority of
the people of Newfoundiand woul d have to approve any change to the Terms of
the Union. The federal government argued in its submission to the Supreme
Court that the Court misinterpreted the section on national referenda.

The significance of the Newfoundland ruling lay less in its analysis of
the legality of the Resolution and of Canadian constitutional faw than in
its effect on the federal course of action. Once the Court had ruled
against the federal project, the federal government's argument that its
actions were fegal and, hence, did not require reference to the Supreme
Court was irreparably damaged. As a result, on the day of the Newfoundland
ruling, Prime Minister Trudeau offered to wait for a Supreme Court decision
on the legality of the Resolution before sending it to Britain, if the
Conservatives would agree to pass the Resolution so that the Supreme Court

" would have a finished document to consider. As described above , a

compromise was reached which would allow the Resolution to be presented in
a final form to the Supreme Court without actually being passed by
Parl iament. '
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The Quebec Court of Appeal: April 15, 1981

The political agreement following the Newfoundland decision reduced
interest in the decision of Quebec Court of Appeal. Nevertheless, the
Quebec Court of Appeal's decision contained some interesting observations
about the Resolution. On Question A, the Court agreed 5-0 that the Resolu-
tion would interfere with provincial powers and with the status and role of
provincial legislatures and governments. However, despite such interfer-
ence, the Court ruled 4-1 (Chief }ustice Crete, Justices Owen, Turgeon and
Bélanger for the majority; Justice Bisson for the minority) that the
federal Parliament could modify the Canadian constitution in this manner
without provincial consent and despite provincial objections. The opinion
of Chief Justice Marcel Crete concluded that “the constitutional underta k-
ing of the federal government - even if it is unilateral - is jegal”

" (Montreal Gazette, April 16, 1981, p. 87).

THE SUPREME COURT OF CANADA

The decision now rests with the Supreme Court of Canada. The ]ustices
may try to stick to strict legal precedent and dodge the vague issues of
convention, history and the philosophy of federalism. However, they are
unlikely to avoid catching their robes in the political thicket in which
they have been placed by the contending political forces in Canada. The
absence of clear precedents, the presence of conflicting judgements in the
lower courts, and the political implications (international in scope) of

.any decision render the task of the courts very difficult. Failing a poiit-

ical accommodation on the issue of constitutional reform, few individuals
in Canada are likely to experience as keenly the dilemma posed by the
federal Resolution as the judges of the Supreme Court of Canada.

Beyond the Supreme Court

The dissenting provinces indicated that if the Supreme Court verdict
went against them, they would open another legal battle in Great Britain
(Globe and Mail, June 6, 1981, p. 14). Such action would not necessarily
reflect dissatisfaction with the Supreme Court decision. Rather, it would
likely aim at questions which the Supreme Court did not consider and could
not consider because they concern British constitutional law over which the

‘Canadian Supreme Court does not have jurisdiction. These questions would

ask the British courts to decide whether it is the constitutional obliga-
tion of the United Kingdom Parliament to fulfill automatically any request
from the Canadian Parliament for amendment to the Canadian constitution or
whether the British Parliament is in some sense a trustee of provincial
rights and is entitled to "look behind" any request from the Canadian
Parliament to ensure that it conforms to the federal nature of the Canadian
political system.
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TABLE: 7.1
THE RESOLUTION IN THE COURTS

COURT: Court of Appeal of Manitoba
REFERENCE FILED: October 24, 1980 - Order in council 1020/80
ARGUMENT HEARD: December 4, 1980
PARTICIPANTS: Attorney-General of Manitoba, supported by the Attorneys—General of Quebec,
Newfoundland, Alberta, British Columbia and Prince Edward Island and counsel for the
Four Nations Confederacy; JUDGEMENT DESIRED: Question One -Yes; Question Two ~ Yes;
Question Three - Yes.

Opposed by the Attorney-General of Canada; JUDGEMENT DESIRED: Quéstion One -
Not answerable or No; Question Two ~ Not answerable or Noj; Question Three - No.
JUDGEMENT DELIVERED: February 3, 1981; VERDICT (Five Judges presiding) : Question One -
Not answerable (3}, Yes {2): Question Two - Ne (3), Neot answerable (1), Yes {l}; Question
Three - No (3), Yes (2).

COURT: Court of Appeal of the Supreme Court of Newfoundland

REFERENCE FILED: December 5, 1980 - Order in Council 1479-80

ARGUMENT HEARD: February 10, 1981 ’

PARTICIPANTS: Attorney-General of Newfoundland, supported by the Attorneys-General of

Quebec, Manitcba, Alberta, British Columbia and Prince Edward Island; JUDGEMENT DESIRED:

Question One — Yes; Question Two - Yes; Question Three - Yes; Question Four - Yes.
Opposed by the Attorney-General of Canada; JUDGEMENT DESIRED: Question One -

Not answerable or No; Question Two - Not answerable or No; Question Three - No; puestion

Four - Possibility is remocte.

JUDGEMENT DELIVERED: March 31, 1981; VERDICT (Three Judges presiding) : Question One -

Yes (3):; Question Two - Yes (3)}: Question Three - Yes (3); Question Four - with quali~

fications, Yes (3). :

COURT: Court of Appeal of Quebec

REFERENCE FILED: December 17, 1980 - oxder in Council 3850-80; Jamuary 21, 1981 - Order
in Council 198-81
ARGUMENT HEARD: March 9, 1981

PARTICIPANTS: Attorney-General of Quebec, supported by the Attorneys-General of Manitoba,
Newfoundland, Alberta, British Columbia and Prince Edward Island; JUDGEMENT DESIRED:
Question A{i) and {(ii) ~ Yes; puestion B(i) and (ii) - No.

‘ opposed by the Attorney-General of Canada; JUDGEMENT DESIRED: Question
A{i) and (ii) - Not answerable or No; Question B(i) and {ii) - Yes.

JUDGEMENT DELIVERED: April 15, 1981; VERDICT (Five Judges presiding): Question A(i) and
{i1) - Yas (5); Question B(i) and (ii) - Yes (4), No ).

COURT: Supreme Court of Canada ,
APPEAL FILED: March 19, 1981 by the Attorney-General of Manitoba from the decision of
the Manitoba Court of Appeal; April 3, 1981 by the Attorney-General of Canada from the
decision of the Court of Appeal of the Supreme Court of Wewfoundland; April 16, 1981
by the Attorney-General of Quebec from the Quebec Court of Appeal
PARTICIFANTS: Attorneys-General of Manitoba, Newfoundland and Quebec, supported by the
Attorneys-General of Alberta, British Colunbia, Nova Scotia, Prince Edward Island and
Saskatchewan; JUDGEMENT DESIRED: (See above and also text).

opposed by the Attorney-General of Canada, supported by the Attorneys-—
General of New Brunswick and Ontario; JUDGEMENT DESTRED: (See above and also text}.

JUDGEMENT NOT YET DELIVERED.




CHAPTER VIIi

OTHER PROVINCIAL ACTIONS

LEGISLATIVE ASSEMBLIES

The various court actions were the key elements of the opposing
provinces' strategy. However, - they took a number of other steps to
emphasize their opposition to the federal project. On October 20, for
example, the Alberta government introduced to its assembly a bill allowing
it to hold a referendum on the issue, but later put off passing it into
jaw. Other provinces such as Newfoundland and BC also considered the use of
referenda (Constitutional Express, Government of Quebec, Issue No. 1, p.
10; issue No. 12, p. 13).

Quebec, BC, Alberta, Newfoundland, Saskatchewan, PEl and Nova S5cotia
all passed resolutions in their legislatures opposing the federal proposal.
However, only in Alberta and Saskatchewan did the official opposition - the
Social Credit and the Conservatives, respectively - support the resolutions
passed. Of all opposition leaders, Quebec Liberal leader Ryan was in the
most awkward position. While he favoured much of the substance of the
federal package, he was on record as opposing federal action without
provincial consent. Nevertheless, he felt that to support the PQ motion
condemning the federal action would be unwise politically. Consequently, he
moved an amendment to the PQ resolution which affirmed the National
Assembly's commitment to renew the Canadian constitution in accord with the
principles of federalism. When the PQ refused to support his amendment word
for word, Ryan had his "out” and voted against the PQ motion. Ryan's
manoeuvrings seemed to have little effect on his fortune at the provincial
efections on April 13, 1981. The PQ gained a resounding victory,
strengthening their determination to oppose the federal package.

Many provinces had committees of their legislative assemblies consider
the constitutional issue. They included: Quebec, Ontario, Alberta,

Manitoba, New Brunswick, Nova Scotia and Prince Edward Island. Ontario’s

committee had been established as far back as May, 1980, and visited a
number of provincial capitals. Its report was finished Qctober 21, 1980 and
supported the Government of Ontario's position with one major
quaiification. If the federal and provincial governments failed to agree on

an amending formula, “patriation with specific and guaranteed safeguards

for the provinces is an acceptable though not a desirable alternative.’
(Ontario, Report of the Select Committee on Constitutional Reform, 4th
Session 31st Parliament, 29 Elizabeth Il, p. 3). The two safeguards were:
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1. patriation will take place from Westminster to the people of
Canada and will formally reside with Parliament;

2. all provincial powers, privileges, prerogatives and rights will
remain inviotate until such time as there is federal and provincial
agreement on an amending formula (lbid., p. 3)-

_ Most of the other committees were set up after October 2 and had not
reported at the time of writing.

PUBLIC RELATIONS

in order to publicize their case, some Premiers undertook speaking
engagements in other parts of the country and abroad. A recurring theme in
statements by Premiers opposed to the Resolution was their desire that
federal-provincial constitutional negotiations resume. Premier Bennett of
BC, for example, proposed a 60 day moratorium on federal policy both on the
constitution and on energy. The moratorium would be followed by two
national conferences on those subjects.

In addition, some provinces - Quebec, Alberta, Saskatchewan and PEl -
mounted  publicity campaigns to inform their residents about their provin-

cial government's position. Provincial governments opposed to the Resol u-

tion met at intervals to coordinate strategy on court action and other
measures. These meetings were coordinated by Manitoba, whose Premier
Sterling Lyon was the current chairman of the Premiers' Conference. Richard
Hatfield, one of the two Premiers supporting the Resolution, became par-
ticularly prominent after a speech given in London warning the British of

the danger of a unilateral declaration of independence by Canada it it

blocked the federal Resolution {see p. 113) and after a New York speech
attacking Premier Davis of Ontario for his refusal to allow Ontario to
become officially bilingual. Davis, meanwhile, sought to demonstrate his
flexibility in other ways. In a speech to the Vancouver Board of Trade on
December 5, 1980, he stated that he took seriously the expression of deep
feelings of alienation Dby western Canadians and proposed a National

' Commission on Western Equality to study western complaints. Provinces aiso

sought to influence the opinion of British legislators {see p.115).

SASKATCHEWAN

Alone among the provinces which had opposed the major elements of the
federal proposals at the September conference, _Saskatchéwan did not
immediately declare itself against the Resolution or join the court action.
Saskatchewan chose to play a different game. Arguing that the Resolution
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coufd still be changed to make it more acceptable to the provinces,
Saskatchewan sought to negotiate its support for the Resolution in return
for changes in it. Saskatchewan's support for the package would have
allowed the federal government to claim the support of at least one western
province.

How successful Saskatchewan was is difficult to determine. Saskat-
chewan's opposition to the entrenchment of property rights in the Con-
stitution may have been an important reason why the federal government
dropped it from the Resolution after first agreeing to support it. In
addition, newspaper reports indicated that in order to get Saskatchewan
onside, the federal government was willing to give the provinces the right
to veto holding a referendum for amending the constitution if enough of
them could agree (QOttawa Citizen, February 10, 1981, p.8).

But Saskatchewan wanted more than that. It argued that provinces should
be allowed to initiate referenda themselves. It wanted greater power over
the international trading of natural resources, something the federal
government removed from the federal NDP amendment on natural resources.
Finally, it objected to the federal government's decision to retain a
Senate veto over constitutional reform. On these points, the federal
government refused to budge. Negotiations broke down and Saskatchewan
announced its formal opposition to the federal project, inciuding joining
the court challenge. Even here, however, Saskatchewan pursued an
independent course, arguing that substantial, rather than wunanimous
provincial consent was required.

THE FEDERAL GOVERNMENT RESPONSE

Until the ruling of the Newfoundland Court of Appeal, the federal
government consistently took the line that it was doing nothing illegal in
proceeding with the Resolution. it argued that the question was political,
rather than legal and therefore not properly a matter for the courts. Prime
Minister Trudeau also challenged the dissenting provinces to agree on an
alternative proposal but argued in the same breath that differences among
them would prevent any such common alternative. Hence, there was no use
renewing negotiations since impasse would resuit again. The Prime Minister
also denied he was acting unilaterally because both Ontario and New
Brunswick supported his project.
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THE PROVINCIAL ALTERNATIVE

Sensitive to the Prime Minister's criticism of their inability to offer
an alternative proposal, the dissenting Premiers accelerated their efforts
to reach a consensus on constitutional reform. On April 16, 1981, they
succeeded. Eight Premiers (the original six had now been joined by Nova.
Scotia and Saskatchewan) agreed on a Constitutional Accord: Canadian
Patriation Plan {See Appendix D). They agreed to patriate the constitution
with a new amending formula, to enter .into a three-year period of intensive
constitutional negotiations based on the formula, and to discontinue their
court actions. in return, Ottawa would have to withdraw its Resolution. No
mention was made of the Charter.

The amending formula adopted on April 16 was a modified version of the
Vancouver proposal discussed at the September 1980 First Ministers'
Conference. Essential differences included a requirement that all provinces
agree to amendments to the offices of the Queen, the Governor-General or
the Lieutenant-Governor, to provincial representation in the House of
Commons, to the use of the English and French languages, to the composition
of the Supreme Court and to any of the amending procedures in the proposal.
Previously the requirement for unanimous consent had extended only to the
amending formula itseif. The April 16 proposal also provided for delegation

-of legislative authority between federal and provincial governments by

mutual agreement. Unchanged was the opting out provision, except. that it
did not apply {by definition) to amendments requiring unanimous consent and
to amendments concerning the principle of proportional representation of
the provinces in the House of Commons, the powers of the Senate, selection

~of Senate members, the representation of provinces in the Senate, the

establishment of new provinces and to provisions concerning the delegation
of legislative authority. There was some effort to have any opting out by a
province subject to approval by a two-thirds majority of its provincial
legisiature, but this met stiff opposition from Quebec Premier René

" Levésque (Globe and Mail, April 17, 1981, p. 1) and approval by a simple

majority was retained.

This formula, the Premiers said, combined ‘fiexibility and stability."
It is preferable to the formulae because it: '

. recognizes the equality of the provinces within Canada.

« avoids the need for a referendum to choose an amending formula or as
a method of amending the constitution.
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EXCERPTS FROM STATEMENTS BY THE EIGHT PREMIERS
on their signing of a constitutional accord

PREMIER WILLIAM BENNETT
BRITISH COLUMBIA

| (hope)} the signing of this accord today
and the Canadian patriation plan will not be
reported nor dealt with as on a scorecard of
winners and losers as to who has won the
great debate over how we deal with our
constitution. 1 hope it will be looked upon
as an opportunity for us to get on with the
job within our own country.

I'd like to congratulate my colleagues for
thelr willingness to compromise for the good
of the country and te work towards drafting
in detail not what we've had in the past,
which has been a consensus in principle, but
a detailed proposal that will work and help
us to achieve our end.

PREMIER ALLAN BLAKENEY
SASKATCHEWAN

What has taken place here today was said to
be impossible. Eight premiers have come
together to demonstrate that Canadians are
able and willing to resolve differences
throuygh a spirit of compromise and
accommodation....

In purswing our course of negotiation, in
seeking to go ihe extra mile, we were con-
vinced that there had to be a third way
between the divisive unilateral action of the
federal Government and the obvious inadequa-
cies of the status quo. We believed that a
way could be found to make the constitution a
fully Canadian document and to do this by
means which would unite Canadians, not divide
them....

This proposal also removes two of the most
damaging features of the federal resclution:
the referendum proposal and the perpetual
Senate veto. Neither had been part of pre-
vious constitutional discussions, and neither
had any significant support in the country.

PREMIER JOHN BUCHANAN
NOVA S5COTIA

Mr. Chairman, our constitution has served
us well, But it is clear that our constitu-
tion and our political system face chailenges
today that oblige us to re-examine our
political institutions and our processes of
government so that we may be assured that
they are appropriate to the needs not only of
today but the expectations of tommorow....

we have come to an accord that enabies us
to preserve and enhance a federal and par-
tjiamentary pelitical system under the Crown.

We are today taking a major step towards
renewed federafism. What the eight provinces
have constructed on this very historic day
‘wiil surely encourage all Canadian govern-
ments.

PREMIER LEVESQUE
QUEBEC

This opposition (to the Resolution) has
been shown by us before and during the elec-
tion campaign which has just been concluded
in Quebec. We promised the people of Quebec
to oppase by all legitimate means the federal
attempt to impose on us a charter of rights
which would limit the essential powers of our
MNational Assembly, particularly in the area
of language of education. We received from
the people of Quebec three days ago a mandate
which appears to us not only clear but aiso
unchalfengeabie, to pursue our standpoint;
whereas Mr. Trudeau, we have to say this, has
never requested or received any mandate to do
what he is trying to impose on Quebec and on
the rest of Canada....

It's clear that this participation on the
part of Quebec to the interprovincial accord
before us today in no way affects the inali-
enable rights of Quebeckers to decide demo-
cratically, by themseives, on their future.
This right will continue in the future as it
does now, and in no way will be limited by
the new amending formula which we recommend
today.ees

We made an honest and sincere effort and we
worked hard to find a compromise which would
be honorable for everybody. It's now up to
the Prime Minister to show good sense and to
come back to the negotiation table.

PREMIER PETER LOUGHEED
ALBERTA

Regretfully, the process that has been
embarked upon - that causes so much concern
across Canada - by the Prime Minister
starting last October has tended, in my
judgment, not to stremgthen Canadian unity
but to create even deeper divisions in our
country. The reason for that is clear -
Canadians want a federal state., They want a
strong ceatral Government. They want strong

- provinces to reflect the regional nature of

Canada....

Today Canadians see eight provinces very
strongly submitting that there is a better
way, a positive constructive way for not a
made- in=Britain constitution but a made-in-
Canada constitution. There is the general
awareness of Canadians, across this country
in every province, that it is a federal
nation; these decisions should be made with
the concurrence of the provinces....

| believe that if the Prime Minister per-
sists, supported by the federal Government,
there will be deep and long-lasting divi-
sions. It is no flag-debate issue. And the
result, if it does occur, will be a very
hollow victory indeed.

PREMIER STERLING LYON
MANITOBA

The purpose of this meeting of the premiers
of eight of Canada's ten provinces is to put
before the people of Canada an alternative to
the patriation of the Canadian constitution -
an approach based on consensus and agreement
among Canadians....

We praopose instead that we ask Britaln only
te send our constitution home. Canadians
themselves c¢an be trusted to work together as
we have throughout our history in a spirit of
cooperation, reason and stability to make

~such changes In our constitution as are
- needed....

we invite the federal Government and the
governments of the two provinces who are not
represented here today to sign that accord
and to associate themselves with us in
bringing Canada's constitution home.:..

We've had enough of discord, disunity and
confrontation. it is time for Canadians to
agree and for us to work together as a
united, federal country.

PREMIER ANGUS MACLEAN
PRINCE EDWARD 15LAND

In the midst of the controversy of recent
months there's a danger that Canadians might
{ose sight of the central point. That point
is that the present course of action by the
federal Government is a denial of the federal
principle. It treats Canada as though it were
an association of individuals rather than an
association of provinces each of which is
sovereigh within its own jurisdiction.

Canada Is not a monolith. It is not simply
a larger version of pre-Confederation Canada,
but a partnership of neighbors. Each of these
partners came freely into Confederation with
the understanding that its integrity and
uniqueness would be respected and safeguarded
within the union. That understanding is at
the heart of our national life. I it is
harmed, Canada - as we have known it - is
harmed....

Federalism is not an impasse from which we
all must be rescued by the federal Government
acting on its own. Qur presence here today
demonstrates that the road of consensus is
still open and passable.

PREMIER BRIAN PECKFORD
NEWFOUNDLAND

In my view, this is what federalism is all
about - partners sitting down together to
tackle problems and arriving at a workable
compromise for all concerned. What we have
achieved by our action today stands in stark
contrast to what has been imposed on this
nation by the wunilateral actions of the
Trudeau regime over the past years...

From Newfoundland's point of view, this
unilateral action destroys the fundamental
basis of Confederation. It undermines the
delicate balance in our federation. It cre-
ates two classes of provinces - the powerful
and the weak - and it increases vastly the
powers of the federal Government at the
expense of the provinces. Finally, and per-
haps most importantly, it ignores the fact
that constitutional changes must be made in
Canada and by Canadians based on consensus.

Source: Globe and Mail, Saturday, April 18, 1981, p. 13
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. Removes the absolute veto power that the federal government proposes
to give the Senate over constitutional reform, including Senate
reform.

(News Release - Constitutional Accord, April 16, 1981, Canadian Inter-
governmental Conference Secretariat Document No. 850-19/001, p. 2)

On the other hand, Premier Blakeney viewed the Premiers' proposal as a
reasonable compromise between the federal fear of "opting out" and some
provinces' desire to safeguard important areas of their jurisdiction.

This proposal allows opting out, but under such restrictions that
it will occur only rarely. Not precisely what any one government
wanted, but something we can all live with (Notes for Remarks by
Premier Allan Blakeney on the Signing of the Patriation Plan,
Document No. 850-19/007, Canadian Intergovernmental Conference
Secretariat, April 16, 1981, Ottawa, p. 2}.

The Accord was signed by the eight Premiers in a formal ceremony at the
National Conference Centre in Ottawa. They claimed they had done what the
federal government said was impossible. Their “historic® patriation plan

. “shows clearly and positively that significant constitutional progress is

possible when ‘all parties. approach the issue with sincerity and
goodwili.... By working together, the federal and provincial governments
now have an opportunity toc make a modern, made in Canada constitution®
{Document No. 850-19/001, op. cit., p. 3).

Prime Minister Trudeau was unenthusiastic. He said the accord was
{ittle different from that which had been unacceptable in September and, in
particular, kept "the most obnoxious aspect of it, the opting-out
provision® (Globe and Mail, April 18, 1981, p. 3). He criticized the
Premiers' inability to agree on the basic values which Canadians hold in
common and which provinces could not opt out of. Although the Prime

‘Minister said he was willing to discuss the Premiers' proposals, he

questioned their good faith. He termed the accord a public relations
exercise and argued that the Premiers were just interested in stalling
constitutional reform {(Globe and Mail, April 18, 1981, p. 13).

“SUMMARY

Since the failure of the September talks, the provinces were isolated
from the process of constitutional reform which took place in Parliament.
The national media focussed on Ottawa. Although the Prime Minister offered
to meet with the dissenting eight provinces as part of his deal with the
Official Opposition, they were slow to react. By the time they accepted,
Prime Minister Trudeau had gone on vacation and would not interrupt it to
meet with the provinces. '
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Thus, both the federal government and the provinces opted for a winner-
take-ali situation and eschewed compromise.

Looking back, it seems that there were few incentives for either side
to compromise. The federal government felt its legal position to be very
strong. Hence, compromise would have to come from the provinces. However,
it could be argued that the provinces have more to gain than they have to
lose in a winner~-take-all situation. if the federal government is over-
ruled, then each province retains a veto power over future constitutional
change. If the federal government can proceed, then they will have to live
with the Resolution. But they will have two years of further discussion on
an amending formula perhaps with a final recourse to a national referendum.
There is also the option of appealing the matter in the British courts - an
option approved by the dissenting eight on June 4, 1981 (Globe and Mail,
June 6, 1981, p. 14).




CHAPTER IX

THE ROLE OF THE BRITISH PARLIAMENT

INTRODUCTION

That the Parliament of the United Kingdom might play a pivotal role in
the outcome of Canada's constitutional struggles seemed more and more
probable as 1980 drew to a close and 1981 began. The *British Connection”
first became prominent over the course of the summer talks on the con-
stitution. On the assumption that constitutional change was imminent, a
number of meetings occurred between Canadian and British ministers and
officials with the aim of smoothing the path of the constitutional reform
proposal through the UK Parliament. While the general expectation was that
such a proposal would emerge as a result of federai-provincial agreement
during the September conference, the possibility of unilateral action was
raised by Prime Minister Trudeau in the House of Commons soon after the
First Ministers' meeting in June. The position of the British government on
a unilateral request therefore became an issue.

! The initial reaction of British officials was measured and cautious. In
a visit to Canada on June 18-19, Nicholas Ridley, a British Minister of
State at the Foreign and Commonwealth Office said that Britain had no
intention of involving itself in an "acrimonious debate" on the patriation
of the constitution. He said further that if presented with a joint address
from the Canadian Parliament, his government would introduce a bill to give »
effect to the address and would advise its members to support it "on the
good ground that to do anything else would be to interfere in the internal
affairs of Canada" (Globe and Mail, June 19, 1980, p. 6). But, he warned,
if the address provoked opposition in Canada, such opposition could find
spokesmen in the British Pariiament (Le Devoir, june 19, 1980, p. 1}.
Pressed on whether or not the British government would introduce a bill in
the face of strong opposition from provincial legislatures, Mr. Ridley
termed the question hypothetical depending on the nature of the objection
and on its constitutional basis. However, he added "a joint request would
he difficult to refuse" (Globe and Mail, june 19, 1980, p. 6).

The issue remained cloudy even after Prime Minister Trudeau's visit to
British Prime Minister Thatcher in London on june 25, 1980. When asked
about Mrs. Thatcher's views on how difficuit it would be to pass amendments
that were opposed by some provinces, press reports quoted Mr. Trudeau as

answering that "is a hypothesis that 1 didn't ask her to examine and |

don't believe she did examine” (Globe and Mail, June 26, 1980, p. 1).
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Nevertheless, subsequent statements by federal ministers and officials
reinforced the impression that Britain would act on a request from the
Canadian Parliament regardless of any provincial opposition. For example,
Mark MacGuigan reportedly said after a July meeting with British Foreign
Secretary Lord Carrington,

There was general agreement that a request which is made by the
Canadian Government would be honored here...l have no doubt that
any Covernment would prefer to have as much unanimity as possible.
But that is not a pre-condition (Globe and Mail, july 9, 1980, p.
3).

With the failure of the September talks, the question of the British
attitude toward unilateral federal action gained new importance. The re-
lease of the federali Resolution indicated that the federal government
believed the British Parfiament would have to pass any request from the
Canadian Parliament even if it were not supported by a majority of the
provinces.

THE GROWTH OF POLITICAL OPPOSITION TO THE PACKAGE IN BRITAIN

Popular interest in Britain in the constitutional reform issue was
first piqued in September 1980 by delegations from Canadian Indian groups
invoking memories of treaty obligations from days of imperial giory long
past. Some British MP's vowed to represent the opposition of Indians to
constitutional reform in Parliament unless such reform recognized
aboriginal claims. By late November they had formed an ad hoc all party
Committee to discuss the Canadian constitution and to coordinate
backbencher response to any request. They had also widened their concerns
to include the issue of federal-provincial relations. By December they had

‘begun to pepper government ministers responsible for the matter with

questions (see Regina Leader Post, November 14, 1980, p. 14; The Times of
London, December 10, 1980, p. 12).

Provincial attempts to present their point of view also increased
interest in the constitutional question. Provincial government officials,
in particular, those of Quebec, lobbied British MP's and peers to expiain
their point of view. Their efforts were supported by visits to London by
provincial Premiers such as Peckford of Newfoundland, Hatfield of New
Brunswick and Lyon of Manitoba who spoke outside Parliament to chambers of
commerce, press associations and other groups. Premier Hatfield drew
attention from the British and Canadian press for suggesting that a
unilateral declaration of -independence (UD!) by Canada might foliow the
refusal of the British Parliament to act on a federal government request.

() Gasals”
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The Select Committee on Foreign Affairs

~— Attention soon focussed on the work of the Select Committee on Foreign

Affairs. On November 5, 1980, the Committee decided to inquire into the
role of the United Kingdom regarding Canadian constitutional reform. The
Committee heard only British witnesses, but written submissions from
Canadian interest groups and governments were received and considered,
including the governments of Newfoundland, Quebec, Prince Edward Island,
Alberta and British Columbia.

Officials of the British Foreign Office appearing before the Committee
took the line that resistance by the British Parliament to swift passage of
any Canadian request would constitute meddling in internal Canadian
.affairs. However, the testimony of British experts before the Committee
contraaicted the federal government's position and contributed to the
_growing opposition. Dr. Geoffrey Marshall of Oxford University and
Professor H. W. R. Wade of Cambridge as well as others argued before the
Committee that the British constitutional convention required more than a
simple “rubber-stamping® of Canadian requests. Wade said that it would be
constitutionally wrong for Westminster to act in a case in which there were
substantial objections from the provinces (Globe and Mail, December 17,
1980, p. 8). Marshall argued that Britain had to act in accordance with
Canadian constitutional practice but added that since Canadian constitu-
tional practice was unclear, there was a need for clarification by Canadian
courts when provincial support for a reform is lacking (Montreal Gazette,
‘December 4, 1980).

The Kershaw Committee {named after its chairman, Sir Anthony Kershaw)
issued its report on January 30, 198@. A long and carefully worded
document, the Kershaw Report (Great Britain; House of Commons, First Report
from the Foreign Affairs Committee, 1980-81 Session, British North America
Acts: The Role of Parliament) underminec the federal government's position
on constitutional reform.

In its conclusions, the Kershaw Report argued that the history of the
development of the Canadian constitution had left the UK Parliament with a
particular role to play. As a result,

...it would not be in accord with the established constitutional
position for the UK government and Parliament to accept un-
conditionally the constitutional propriety of every request coming
from the Canadian Parliament (Kershaw Report, op. cit., p. xiii).

In other words, there is no requirement for automatic action by the UK
Pariiament when presented with any request from the Canadian Parliament.
The Report relied heavily on an exhaustive historical analysis of the

e
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circumstances surrounding enactment of the Statute of Westminster, 1931,
which, at Canadian request, left the BNA Act in British hands. However, the
- Committee did not say that the unanimous consent of the provinces was
necessary before any amendment could be passed. Rather,

The UK Parliament's fundamental role in these matters is to decide
whether or not a request conveys the clearly expressed wishes of
Canada as a whole, bearing in mind the federal character of the
Canadian constitutional system.

Where a requested amendment or patriation would directly affect the
federal structure of Canada, and the opposition of Provincial
governments and legisiatures is officially represented to the UK
government or Parliament, the UK Pariiament is bound to exercise
its best judgement in deciding whether the request, in all the
circumstances, conveys the clearly expressed wishes of Canada as a
federally structured whole (ibid., p. xii).

To decide when a request does convey such clearly expressed wishes, the
Committee offered the following suggestions.

...Parliament would be justified in regarding as sufficient a level
and distribution of Provincial concurrence commensurate with that
required by the least demanding of the formulae for a post-
. patriation amendment (similarly affecting that federal structure)
which have been put forward by the Canadian authorities...(ibid.,
p. Xii).

\ Impiicitly, proposals lacking such provincial concurrence could be
refused by the British Parliament with justification.” The Committee,
though, did reject the idea that the provincial governments alone could
have a voice. "We think", the Committee said, "that if the UK Parliament is
to take into account the clearly expressed wish of Canada as a whole, the
approval of the majority of voters in a Province could properly be regarded
as signifying the wish of that Province for that purpose® (ibid., p. iv).

The Kershaw Report' considered briefly other issues bearing on the UK
Parliament's responsibilities for amending the Canadian constitution. They
rejected arguments that the UK Parliament should not patuateihe, BNA-AGtS
until it was..satisfied. .that., Indlan r:ghts secured by the Roval”™ Proclamatlon
of October 7, 1763 or by other treaties subsequentiy entered _into..by..the.....
Crown were belng protected "The Committee argued that the BNA Act (1667 )
gave responsibility over Indians to the federal Parliament and that the
Statute of Westminster (1931) prevents any British laws from affecting
Canadian affairs in general and Indian rights in particular without the
request and consent of Canada.

The Committee also rejected the idea of Britain's terminating uni-
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laterally its power to amend the Canadian constitution. This it termed a
grave breach of the constitutional convention against unilateral British
action. The Committee did not say whether the court cases brought by the
provinces against the Resolution shoulfd influence the British Parliament's
response to any federal request. Rather, it advised that this question
should be considered “in the light of all the circumstances at the time
when such request is received in London" (ibid., p. xiii).

The Kershaw Report was widely reported as a blow to the federal
government's project. It challenged the basic federal assumption of an
automatic British response to a parliamentary request. While it did not
support the provinces' argument that unanimous provincial assent was
needed, it did argue for substantial provincial concurrence. As such, the
Kershaw Report provided a potential rationale for British delay on the
federal project and damaged the credibility of the federal legal position
in the public's eyes.

But, the Kershaw Report did slight the role of provincial governments
and legislatures by accepting referenda as a valid test of provincial
consent. The acceptance of the federal government's amending formula as a
suitable test of the presence of adequate provincial consent indicated that
a proposal which split the Charter of Rights from patriation and the
amending formula might be more acceptable to the British than the present
one.

Many observers saw the Kershaw Report as ammunition for British members
of Parliament seeking to delay the passage of the Resolution in Britain.
with such ammunition concerted efforts to delay its passage would be more
likely to succeed and thus disrupt Prime Minister Trudeau's plans for
proclaiming the Resolution on july 1, 1981. Nevertheless, Kershaw himseif
predicted the Resolution would likely pass in any event {Montreal Gazette,
January 30, 1981, p. 10).

The Progressive Conservative Party of Canada and the provincial
governments opposing the Resolution seized on the Kershaw Report as a
‘'vindication of the justice of their struggle. Prime Minister Trudeau saw
the Report as meddling in Canadian affairs. In Britain, the Foreign Office
refused to comment while Prime Minister Thatcher repeated her position that
law and precedent would guide her government in the matter of any request
(Le Devoir, February 4, 1981, p. 2).
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THE ATTITUDE OF THE THATCHER GOVERNMENT

Soon after. the release of the Resolution, Canadian External Affairs
Minister Mark MacGuigan and Environment Minister John Roberts met with
British Prime Minister Margaret Thatcher. They reported that they had
received her assurance that the Resolution would be passed by Parliament
quickly regardiess of any provincial opposition. Similar assurances were
reportedly received from Opposition leader james Callaghan. MacGuigan did
acknowledge that Thatcher and Caliaghan had warned him that some MP's might
try to obstruct passage of the Resolution over the issue of native rights.
He added that Thatcher's only concern had been how much time it would take
from a tight agenda in the British House of Commons (Winnipeg Free Press,
October 9, 1980, p. 19).

However, as opposition to the Resolution began to develop in Britain,
teports from London indicated that the British government was beginning to
re-think its role in the federal government's project of constitutional
reform. At the end of October, a British government spokesman observed that
a bill of rights would provoke a much greater debate in Parliament than
just patriation and an amending formula. He further stated, that while the

~British government would agree with whatever Ottawa wants, the issue was

guickly evolving into more than a “question of timetabies* (Globe and Mail,
October 28, 1980, p. 9). The Guardian quoted a senior minister in the
Thatcher Government who put the argument more strongly,

...if present discussions with Mr. Pierre Trudeau's Liberal
Government failed to persuade the Canadians to withdraw their
request for a bill of rights, there would be a major hold up in
legislation planned for the new parliamentary session. It could
wreck the whole thing (Globe and Mail, October 28, 1980, p. 9).

Other newspaper reports that Prime Minister Thatcher had requested that the

Resolution be delayed until provincial support had been secured were denied
by British and Canadian officials (Globe and Mail, October 31, 1980, p. §;
Ottawa Citizen, November 1, 1980, p. 8).

Nevertheless, British statements of support for the federal govern-
ment's project continued to be cautious and measured. The first official
pronouncement by the British Prime Minister of her government's position
came in a reply to a question in the House of Commons. She said that her
government had not as yet received any request from Canada, but that when a
request comes "we shall try to deal with it as expeditiously as possible®
(The Times of London, December 10, 1980, p. 12). She added
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(c) The detailed conditions suggested by the Kershaw Report as to
the extent of provincial concurrence required, or, alterna-
tively, the type of changes in the proposal required, to just-
ify British acceptance of an amendment request, offend the
Committee's own advice that "it would be quite improper for the
UK Parliament to deliberate about the suitability of requested
amendments or methods of patriation®.

(d) If the Parliament of the United Kingdom followed the advice of
the Kershaw Committee on these matters, it would "constitute an
"interference" in Canadian internal affairs®.

(The Role of the United Kingdom in the Amendment of the Canadian
Constitution, op. cit., pp. 37-38).

The likelihood that the Resolution would encounter difficulty in the
British Parliament led some observers to fear that the situation could be
exploited by the Liberal government to stir up public opinion against any
delay of the Resolution by the British Parliament. While this could
galvanize public opinion in favour of speedy patriation and as such could
be a suitable preiude to a federal election or referendum on the issue, it
could also poison Canada - UK relations for many years to come much in the
same way that General deGaulle's declaration *Vive le Quebec libre® chiiled
Canada-France relations for nearly a decade. The decision to wait for the
ruling of the Supreme Court of Canada on the legality of the Resolution
made these possibilities much less likely.

Ottawa attempted in other ways to clear the way for the smooth passage
of its Resolution even while it maintained a firm position publicly. These
attempts occurred behind the scenes as much as possible. However, it was
increasingly apparent that the Canadian High Commission in London was being
used as a base to coordinate federal lobbying efforts even though its head,
Mrs. Jean Wadds, had been appointed by the Conservatives during their brief
stint as the government. Reeves Hagan was sent by the government as a
special adviser to Mrs. Wadds on the constitution in late November 1980. At
the end of April 1981 Montreal MP Serge Joyal, former co-chairman of the
joint Committee on the Constitution, was sent to London for two weeks of
meetings with British MP's and peers.

Many Canadians found this lobbying of British Parliamentarians and
officials by both federal and provincial representatives to be akin to a
"washing of dirty linen" in public. Their embarassment was increased in
early February when telegrams purportedly from Mrs. Wadds to External
Affairs in Ottawa were leaked. One welcomed the retirement to the
backbenches of one minister, St. john Stevas who had opposed the Trudeau
plan and it also urged a "snow job" on Jonathan Aiken, an MP opposing the
package. Another noted the friendship between former NDP party leader David
Lewis and leading Labour politician, Michael Foot (now Leader of the Labour
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Party), and suggested that

If Lewis is supportive {of the Constitutional proposals) it might
be suggested that he contact Foot (Today's London Press Service,
February 11, 1981).

Still another revealed High Commission fears that telephone conversations
between its London office and Ottawa had been intercepted and cautioned,

We must take it for granted that phone conversations of this sort
are all monitored and taped by suitably-equipped countries,
including certainly Britain, France, the USA and the Soviet Unijon.
Why give Britain notice of our strategy concerns or judgements of
some of its key players? Why give others...opportunity for
mischief? (Today's London Press Service, February 12, 1981.

Ironically, the cable went on to argue that classified telex messages
were "immeasurably safer’. As a result of the leak, the government launched
an investigation into the source of the leaked cables and into the
allegations of wire tapping. Although the incident embarassed Ottawa at the
time, it appeared to have no lasting effect on the situation. Jonathan
Aiken who was mentioned in the cables said he was amused by them, but he
observed,

One thing this does do is destroy the myth that the federal
government is staying aloof and only the dirty provinces are dcing
the lobbying (Globe and Mail, February 12, 1981).

SUMMARY

Thus, there seemed no way to avoid Britain becoming enmeshed in
Canadian affairs, or, as a result, being seen as “interfering®. Canadians
were determined to involve the British. The ironies of the situation were
self-evident: it was only because Canadians had not been able to agree in
the past on a procedure for amendment that the British remained involved
and were now receiving small thanks for it. And, while ending the last
vestige of colonial status was a central purpose of the patriation exercise
for Uttawa, it was only by virtue of that same colonial status that Ottawa
could achieve what it could not achieve within Canada. '




CHAPTER X

THE PUBLIC RESPONSE

INTRODUCTION

Leaders of both the provincial and the federal governments sought to
enlist public support for their positions on the constitution. Federal
politicians not only used the Parliamentary platform, but also spoke widely
across the country. Despite much controversy over use of public funds for
"partisan® purposes, federal advertisements supporting patriation filled

the- media. Provinces also pressed their case - in speeches, in legislative
resolutions, and in other ways. Several =~ including Alberta and
Saskatchewan - distributed publications outlining their positions. In

addition, while it was often said that few Canadians really cared about the
debate, a large number of public meetings were held, and a lively battle of
the newspaper advertisements took place with various groups trying to
enlist support.

PUBLIC OPINION ON THE CONSTITUTION

Various polls taken in the summer of 1980 indicated widespread public

_support for patriation, a charter of rights and other federal proposals. A

Gallup poll taken in early July and released in early August showed that
more than 75 per cent of Canadians approved of patriation, a constitutional

~charter of rights, a constitutional guarantee of French and Engiish

language educational rights and a constitutional commitment to sharing
economic opportunity among provinces {see Table 10.1). Strong support for

federal proposals was shown in all regions. Government polls taken in july
“and September but released in December confirmed the Galiup results and

showed greater than 75 per cent support for mobility rights and for the use
of French and English in the courts of Manitoba, Ontario, Quebec and New
Brunswick.

The bargaining position of the federal government at the summer talks
was strengthened by these results. However, later Gallup polis showed that
this general support for the content of the Liberals' proposals did not
necessarily translate into support for their method of implementation. A
Gallup poli taken in early November and reieased in December showed that a
majority of Canadians (58 per cent) opposed the federal government's acting
to implement its Resolution without the agreement of all the provinces (See
table 10.2). Opposition was strongest in the Prairies but in no region did
the level of opposition drop below 50 per cent. A Gallup poll taken in iate
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November and released in January 1981 showed that few Canadians (22 per
cent) wanted the UK Parliament to add a Bill of Rights to the constitution
while a majority (64 per cent) favoured having changes made to the
constitution only after it had been brought under Canadian control.

In his criticism of the federal government's Resolution, Joe Clark had
emphasized the faults of the method of implementing it. The Conservatives
thus claimed credit for the results shown by the polls. However, as early
as August, a Gallup poll taken showed that few Canadians supported
unilateral action by the federal government (The Galiup Report, September
17, 1980). This conclusion could also have been drawn from the government
polis taken in July and September. They indicated that Canadians prefer a
high degree of consensus on constitutional changes. Nearly 41 per cent
would oppose change even if agreed to by provinces representing 50 per cent
of Canada's population. A majority (59 per cent) would accept change as
long as provinces with three-quarters of the population agree on it. On
referenda, a majority {52 per cent) felt that a majority in each province
was necessary to approve an amendment (Globe and Mail, December 13, 1980,
p. 12). .

The polls did confirm, however, Clark's sense of the Liberals' polit-
ical vulnerability and he and his fellow Conservatives put the government
under pressure to justify their acting contrary to public opinion. The
government's response ranged from the colloquial to the cynical. Jean
Chrétien argued that the process was like going to the dentist: people may
not like it but it had to be done. Pierre Trudeau denied acting uni-
laterally and cited the support of Ontario and New Brunswick and the

federal NDP. Other Liberals drew parallels with the controversy surrounding

adoption of the Canadian fiag. Once over with, they argued, the changes
would be enthusiastically embraced, and the past acrimony forgotten. Behind
all of these arguments lay the more hard-edged argument that the provinces
were blocking desired reforms for their own purposes and that no further
progress could be made in attaining agreement by resuming negotiations.

Editorial opinion had generally been opposed to the federal govern-
ment's position and many commentators criticized the federal government for
acting against public opinion. The use of poll resuits to buttress editor-
ial argument clashed in some cases with editorial comment in October con-
cerning the Trudeau government's use of polls to influence policy. At that
time, the government was criticized for being overly guided by poll results
and for not providing encugh leadership (compare for example, Globe and
Mail, October 21, 1980, p. 6 and Globe and Mail, December 11, 1980, p. 6).

Complicating the issue is the volatility of Canadian opinions regarding
constitutional issues. The federal government polls taken in july after the
referendum indicated that 40.2 per cent of Canadians felt that the
constitution and national unity needed attention immediately. By September,
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the number had dropped to 26 per cent while concern with energy issues had
increased from 10 per cent to 42 per cent {Montreal Gazette, December 13,
1980, p. 1). The Ontario Conservatives were returned to power in the
provincial general .election of March 19, 1981 despite their support for
federal action on the constitutionn Quebec, the Parti Québécois was
returned to power on April 13, 1981 despite the defeat of their
constitutional option in the May 1980 Referendum.

The use of polls to probe public opinion on constitutional issues was
widespread in 1980 and there was a growing tendency of government to use
such polls as aids to policy-making {see aiso p. 133, for polls on Western
separatism). However, their significance proved to be very much a matter of
interpretation and convenience.

Constituent Assemblies

One aspect of the public's response deserving special note were calls
for a constituent assembly to draft proposals for constitutional reform.
Opposition leader Joe Clark proposed in a speech on September 1, 1980 that
a constitutional convention be set up to recommend changes to the con-
stitution. The convention would be composed of 50 federal MP's, 48 provin-
cial members, two territorial representatives and 10 ‘outstanding and
qual ified Canadians® (Charlottetown Guardian, September 2, 1980, p. 4). The
convention's recommendations would be voted on in a referendum.

Press reaction to Clark's proposals was highly critical. Columnist
Douglas Fisher wanted good arguments for substituting such an assembly for
negotiations between federal and provincial governments, not the *shambles
of a speech" which prefaced Clark's proposal (Ottawa Citizen, September 8,
1980, p. 8). The Winnipeg Free Press termed Clark's proposal an idea whose
time was long past (Winnipeg Free Press, September 2, 1980, p. 6).

At the time, Clark's proposal was bucking an optimistic outlook on the
September First Ministers' conference. When the conference ended in fail-
ure, the idea of a constituent assembly became more attractive. For ex-
ample, the Positive Action Committee (representing 50,000 non-francophone
Quebecers) held a "mini-collogium"® on the topic. John Lamont, a University
of Winnipeg professor of law, argued for an assembly composed 50 per cent
of elected delegates and 50 per cent of representatives of the eleven

governments.

In late November 1980, participants at a conference organized by the
Canada wWest Foundation in Banff, Alberta, supported the idea of a con-
stituent assembly. Rejecting the methods used by the federal government to
amend the BNA Act, the conference recommended that
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1. A constituent assembly be elected by the people with egqual
representation from each province and territory.

2. The constituent assembly be charged with rewriting a constitution
within a period of 12 months.

3. The constituent assémbly report back to the people.

The participants also recommended that a petition calling for such an
assembly be circulated across Canada.

The call for a constituent assembly had two basic roots. Many Canadians
were frustrated by the inability of their leaders to agree on constitu-
tional change. A constituent assembly was seen as a way around the
deadlock. The matter had to be taken out of the politicians’ hands and put
to an assembly of persons not enmeshed in the political process. Freed from
the constraints imposed by political obligations and antagonism such
persons would be more likely to reach agreement on constitutional reform.
The country could then get on to more pressing problems. The assumption
here is that citizens are less polarized on issues than their governments.

An equally important consideration for many was the content of the
federal government's Resolution and its method of implementation. Many felt
that a constituent assembly would lead to a different proposal, one which
reflected better the people's conception of Canadian federalism. Others,
disagreeing with the process of implementation, felt that a constituent
assembly would give greater legitimacy to constitutional reform and avoid
sharpening conflict between the regions as the federal government's pro-

posals were doing.

Proposals for a constituent assembiy never got off the ground. Their
failure can be attributed to a lack of ‘influential political support. As
historian David Bercuson observed in a paper written for the Canada West
Foundation.

...Canada's political leaders have never been shy about asserting
their power and perogatives in the determination of constitutional
guestions. (Towards a Wider View: A Proposal for a Constitutional
Convention in Canada, David J. Bercuson, November 1980, p. 13)

This applies as much to provincial as well as federal politicians. The
federal government chose to proceed with its Resoiution. The provincial

~ governments opposed to the Resolution, although advocating its withdrawal,

Gy
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have consistently advocated a return to the federal-provincial bargaining
table not a constituent assembly. Clark's proposals seemed to be very much
his own and failed to secure the support of his caucus or his party. Lack-
ing political support, no grass roots movement in favour of a constituent
assembly developed much momentum, even though the idea of a constitution
"made by the people” is intuitively appealing.

- Although the idea of a constituent assembly does have some appeal, it
also has drawbacks. There are first the practical considerations. Who would
be its delegates? Should representation be by region or by province? Should
each unit be equally represented or should representation be by population?
How would decisions be taken? Should a simple majority rule apply or should
vetoes be given to regions, ethnic groups or language groups? The debate
over issues such as these is likely to be as difficult to resolve as the
constitutional issues themselves. '

But there are more theoretical considerations. It must be asked whether
the deadlock on constitutional reform has occurred merely because politic-
ians are capricious individuals or because they represent real regional and
national interests which are legitimately in conflict. if the latter is the
case then replacing politicians by delegates to a constituent assembly
would not eliminate the reasons for the deadlock. Indeed, the greatest
drawback to a constituent assembly might not be that it would produce a
faulty, simplistic document. Rather, it might not produce a document at
all. Instead, it might also break up in disunity and disaccord over the
substance of constitutional reform.

As of june 1981, the idea of a constituent assembly had not received
substantial support. However, depending on the outcome of the Supreme Court
decision, the idea may once again become appealing. It does seem fikely
however, that in any future constitutional discussion, whatever the outcome
in the Supreme Court, there will be demands for greater citizen involve-
ment, and that governments will seek to mobilize opinion in a number of
forums, including perhaps, referenda.
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WESTERN SEPARATISM

Grievances against the central government have long animated political
discussion in the west. However, in 1980, the 75th anniversary of the entry
of Alberta and Saskatchewan into Confederation, western dissatisfaction
with its position in Confederation seemed to reach a new peak. The result
was increased activity by western separatist groups and some evidence of
growing popular support for the concept of separatism.

The immediate causes of this resurgence of western separatism included
the defeat of the Conservative government late in 1979 and the election of
a Liberal government on February 18, 1980. The election of the Conserva-
tives with strong western support in May, 1979 was welcomed by westerners
as an opportunity to participate more fully in the federal government than
 had been possible with a Liberal government whose support was based in
Quebec and Ontario. This opportunity ended abruptiy with the election of
the Liberals on February 18. When westerners turned on their television
sets that election night, they learned that a Liberal majority was inevit-
able, regardless of how the west voted. Later, as western results flowed
in, they discovered that their alienation from the centre of political
‘power was virtually complete. The Liberal government elected only two
- members west of the Ontario-Manitoba border (both in Manitoba).

Westerners' apprehension over their fate under the new Liberal govern-
ment grew over the summer as the constitutional talks and the oil pricing
negotiations sputtered and stalled. The level of tension was raised by the
failure of the constitutional talks in September and the federal Resolution
early in October. But it was the federal budget of October 28 with its oil
pricing schedule and the accompanying National Energy Program which sparked
public protest and a surge of separatist activity in the west.

Separatist Organizations

By the end of 1980, at least three separatist organizations had become
prominent: Western Canada Federation, (West-Fed), Western Canada Concept
{(WCC) and the Unjonest Party. West-Fed was founded by Elmer Knudsen, a
millionaire Edmonton businessmen, shortly after the federal election in
February. West-Fed's goal is an independent western Canada comprising the
four western provinces. However, it has not sought status as a political
party, preferring to remain a pressure group, lobbying existing political
parties to implement its proposals {Calgary Herald, December 5, 1980, p.
B-6).
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Coexisting on uneasy terms with West-Fed is Western Canada Concept
(WCC) led by Doug Christie, a Victoria lawyer. Christie founded the
separatist Western National Party in 1975, but later split from that party.
Like West-Fed, WCC believes in independence for the west but, unlike West-
Fed, WCC is a political party. It claims that status in BC and, at year's
end, was seeking formal recognition as a party in Alperta. Its political
platform includes the promise of a referendum on separation.

The Unionest Party wants separation of the west from Canada, to be
followed by union with the United States. The party has two members in the
Sas katchewan legisiature, including its leader, Richard Collver. Both are
former members of the Saskatchewan Progressive Conservative Party (Mr.
Coliver is a former leader of that party) and have never fought an election
on the Unicnest platform. The party was formed after their election as
Conservatives. Mr. Coliver's party has also been seeking ofticial status as
a political party in Alberta.

- The Nature of the Movement

Separatism and political protest in the west have traditionally been
rooted in the rural areas where they were nurtured by farmers' grievances
against federal agricultural and transportation policies. This round of
separatist resurgence has touched base in the rural areas but unlike
previous movements has also seemed to make inroads among the urban
population which fears its oil based prosperity is threatened by federal
energy policy. But the movement has also tapped deeper political roots than
just those feeding regional protest. Roger Gibbins, a political scientist
at the University of Calgary, observed of separatist supporters that,

they are at odds with changes in Canadian society itself -
bilingualism, capital punishment, free enterprise and the CBC.
Separatism appeals to pecple who have been the ideological losers
on issues in the last 20 years (Regina Leader-Post, December 22,
1980, p. 7).

Newspaper reports emphasized the anti-French, anti-Trudeau and anti-
socialist tendencies displayed by separatists at meetings but a deeper
cause seemed to be a sense of powerlessness with respect to national

institutions (Globe and Mail, November 24, 1980, p. 11, Montreal Gazette,.

November 22, 1980, p. 12; Vancouver Sun, November 25, 1980, p. A-4).
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Popular Support for Separatism

The extent and trend of popular support for western separatism are
difficult to gauge. The movement attracted. attention initially because of
the size of some of its meetings. Perhaps the largest was in late November
in Edmonton, Alberta where 2,500 people came to a rally.

However, it is likely that not all who attended such meetings and
rallies were committed separatists. Many probably came out of curiosity.
Attendance at rallies and meetings has also been uneven. Poor turnouts have
occurred even after substantial publicity and hecklers have been common
(Globe and Mail, December 13, 1980, p. 8). in terms of membership, West-Fed
claims 20,000-30,000 members. Among them is Carl Nickle, a highly respected
Caigary oilman whose presence in West-Fed gave the organization greater
legitimacy. Western Canada Concept claims over 2,500 members. Both groups,
however, admit that their support is based substantially in Alberta where
the federal energy policy has caused the greatest protest.

Public opinion polis indicate that separatists form a small minority of
the western population and that they are concentrated in Alberta. The most
comprehensive survey of western Canadian political attitudes in the last
quarter of 1980 was commissioned by the Canada West Foundation. The survey
conducted one week before the federal budget indicated that when confronted:
with an explicit choice, 90 per cent of all westerners wished to remain
part of Canada. Only 8 per cent chose options invoiving separation (see
Table 10.3). This 8 per cent would represent about 400,000 westerners,
assuming the survey to be representative. Support for separatism was
highest in Alberta at 11 per cent. There was consensus that the west is
ignored in national politics (see Table 10.3). Another question elicited
substantial support for the belief that the west gets few benefits from
Confederation and that it might as well go it alone (Tablie 10.3).

Other more limited surveys taken after the budget showed higher leveis
of support for separatism in Alberta. A poll taken two days after the
budget by Calgary and Edmonton newspapers indicated that 23 per cent of
Albertans supported separatism. A poll taken in the middle of November
suggested 13.8 per cent of Albertans favoured separatism.

Comparison of these results with those of a poll taken shortly after
the February 1980 election indicates a growth in separatist feeling. The
earlier poll indicated that only 5 per cent of the Alberta population
favoured separatism (Globe and Mail, November 27, 1980, p. 8). In general,
the survey data seem to suggest that outright separatist attitudes are the
tip of an iceberg of a much more pervasive discontent with the structures
of power and influence in Canadian politics.
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Table 10.3 : Western Political Attitudes on Separatism
and Powerlessness

A. Would you prefer that the provinces of Western Canada:

All West BC  Alta. Sask.  Man.

l. Combine to form an

independent country 5 4 7 3 3
2. Join the United States

as separate state 3 2 4 2 3
3. Remain part of Canada 90 92 85 94 91
-4, Other _ 1 1 2 . 0 | 1
5. Don't know/No opinion 2 2 3 1 2

B. The West usually gets ignored in national politics because the
political parties depend upon Quebec and Ontario for most of
their votes. ' '

1) Agree strongly 32 32 29 32 40
2) Agree 52 53 55 55 43
3) Disagree _ 10 11 10. . 8 9
4} Disagree strongly 1 i 1 3 i

5) Don't know 4 3 5 2 7

C. Western Canadians get so few benefits from being part of Canada
that they might as well go it on their own.

1) Agree strongly 4 6 3 2 6
2) Agree 24 23 27 23 19
3) Disagree 47 45 53 58 42
4) Disagree strongly 18 22 7 21 26
5} Don't know 7 5 11 | 6 7

Source: Canada West Foundation, Public Opinion Update, October, 1980.




134

The Federalist Response

Prime Minister Trudeau dismissed the growth of separatism and said
chances for separation were "nil". He "~ described its ‘supporters as
"hysterical® and as "blackmailers® (Montreal Gazette, November 27, 1980, p.
9). Editorialists were more concerned about the threat to the country posed
by the separatist movement, and criticized the Prime Minister for under-
estimating the depth of western feelings of alienation (Montreal Gazette,
November 27, 1980, p. 9). They pointed to his long standing difficulties in
coming to terms with the west and, as proof of his indifference, quoted him
as saying "I came to Ottawa to save Quebec. Somebody eise is going to have
to save the west® (Ottawa Citizen, October 16, 1980, p. 8; Maclean's,
December 1, 1980, p. 27).

Some western separatists looked to Premier Lougheed as a potential
leader of their movement. But Lougheed was unequivocal: "1 don't agree with

_their position and never will," he told reporters. Nevertheless, he said,

Canadians must understand the anger and frustration which have generated
the movement.

| believe it is important for those of us who are in positions of
responsibility to be as calm and cool (and it is not easy) as
possible in these difficuit months. | know by instinct what the
people of this province want - they want to play an ever greater
role in Canada.... What they really want - the people | am elected
to represent - is to play a larger, positive and constructive role
in Confederation, and all they ask is fairness and equity in return
(Speech to Canada West Foundation, November 29, 1980).

The growth of the separatist movement put Premier Lougheed and the
Alberta Conservative party in an awkward political position. He needed a
strong political base to conduct his fight against Ottawa. To denounce
supporters of separatism too vehemently could alienate them from his
leadership, and run the risk of encouraging their more active support for a
separatist political party. But to fail to oppose separation could
disappoint the more moderate supporters of his party. In the end, Lougheed
stated his support for Confederation but tempered his position by saying he
understood the anger and frustration motivating those attending separatist
meetings (Globe and Mail, November 22, 1980, p. 13).

Other western federalists mobilized against separatism. On December 1,
1980, Alberta NDP leader Grant Notley announced that he would tour the
province speaking on behaif of Canadian unity (Globe and Mail, December 1,
1980). Edmonton publisher Mel Hurtig undertook to organize a pro-Canada
Association to show "that the overwhelming majority of Albertans oppose
separation strongly, and to provide a vehicle to demonstrate their faith in
Alberta® (Edmonton Journal, December 1, 1980, p. C-2).
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THE FUTURE OF THE MOVEMENT

Towards the end of 1980, some analysts were arguing that the growth of
western separatist sentiment was tapering off (Globe and Mail, December 13,
1980, p. 8; Regina-Leader - Post, December 22, 1980, p. 7). According to
these analyses, the movement was failing to gain and hold support among
urban populations. It had not provided an attractive set of policies on
issues other than separatism. Some observers argued that the movement's
‘right wing" position on social and political issues hindered its spread to
other segments of the population not sharing a similar discontent with
current trends in public policy. The movement had not expanded its base of
support outside Alberta. This discouraged many who feit separatism would
work only if the result was a western Canadian nation and not just an
independent Alberta. Failing some resolution of these difficul ties,
separatism seems condemned to remain a fringe movement. Indeed, by the end
of 1980, western entrepreneurs were exploiting the satiric potential of the
movement. Quick to hit the noveity market were bogus bilingual Alberta
passports (English and Ukrainian) and buttons bearing siogans like "Vive
Alberta Libre".

Premier Blakeney of Saskatchewan warned, however, that the root causes
of alienation in the west remained and that separatist groups would likely
flourish in 1981 as a result (Montreal Gazette, December 30, 1980, p. 8).
Others argued that millions of dollars of oil money being generated in the
west could be harnessed to the separatist cause by a charismatic leader
which the separatist movement currently lacked (Vancouver Sun, November
276, 1980, p. A-6; Globe and Mail, December 1, 1980).

Further federal-provincial conflict over the constitution, energy
pricing and development and the renegotiation of the Federal-Provincial and
Fiscal Arrangements and Established Programs Financing Act could fuel
western separatism whereas some resolution of these issues responsive to
western interests could assuage the protest. In the longer run, reform of
some of the country's central political institutions could increase the
west's sense of participation in the governing of the country.
Nevertheless, the polarization of economic and political interests in the
country suggests that the political will to reach accomodation must be
present if reform is to have its desired effect. In the absence of such
pOllthﬂl will, western separatism may continue to be a prominent part of
Canada's pattern of political conflict in the coming years.




CHAPTER XI

STRUGGLE OVER THE CONSTITUTION: SOME OBSERVATIONS

The story chronicled here remains unfinished. As this book goes to
press, the justices of the Supreme Court are considering their judgement on
the federal government's Resolution. Their decision will be a vital factor
in the future course of events. If the Court decides in favour of the
legality of the Resolution, its adoption in Canada and Britain will be
virtually assured, although debate on its merits will continue. If the
court finds the Resolution illegal, we return to the impasse of September
1980, with no indication of whether the participants wish to reopen the
debate, let alone bring it to a concl usion.“(%vsp_

While the debate has yet to conclude, it has illuminated several
important aspects of the politics of constitution-making. The process in
1980 and 1981 differed from earlier episodes of constitutional discussion,
and opened it up to new forces.

First, the idea of popular participation in constitutional choice

through referenda became prominent. The Quebec referendum gave citizens the

opportunity to speak directly on their constitutional future through the
ballot box. The federal government chose to include a referendum procedure
for future constitutional amendment as a centerpiece of its Resolution. The
use of referenda for settling intergovernmental disputes raises a number of
questions hotly debated over the past 18 months. Some were procedural in
nature: who should be able to initiate referenda and determine the guestion

and rules of procedure; what sorts of majorities are required for passagel

Others debated the nature of democracy in Canada: does fundamental
constitutional change require direct democracy through referenda; what role
is there for elected representatives?

Second, apart from referenda, the recent experience led to heightened

. popular participation in a number of other ways. Following failure of the

First Ministers’ Conference, many voices called for a constituent assembly
to settle issues which the politicians had been unable or unwiiling to
resolve. The Parliamentary committee on the constitution provided a

- platform for numerous groups to air their concerns about constitutional

change which often differed from those issues which dominated the
intergovernmental bargaining. While constitution-making was still a
majority concern, a vocal constituency for change, especially concerning
the Charter of Rights, was created. Several provinces established
legislative committees on the constitution, passed resolutions concerning
it. Governments extended greater efforts to mobilize popular support,
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through advertising and speaking tours. Now that citizens have been
involved, future constitutional discussions will bhave to take these
expectations for participation into consideration.

Third, past constitutional discussion never went beyond the inter-
governmental arena and confiict was essentially between the federal and
provincial governments, rather than between parties. The process in 1980
and 1981, however, led to sharper partisan division on the constitution
than in the past, and to internal tensions within the major parties. While
Liberals and Conservatives have differed in their approach to issues of
federalism before, the conflict was more pointed, as the Tories led the
opposition in Parliament. Coordinating their activities with those of the
dissenting provinces proved difficult on a number of occasions despte their
common political affiliation. The Ontario and national Conservatives were
sharply divided on the issue. The NDP, following the traditional social
democratic prediliction for a strong national government, supported the
Resol ution at the cost of great regional tension; several members of the
cauwcus broke with the party and the national party was pitted against the
only elected NDP government.

Fourth, the events of 1980-81 illustrated some of the tensions between
parl iamentary government and federalism. Does the sovereignty of Parliament
in Ottawa imply that its definition of the national interest on fundamental
questions as spelled out by a majority government must eventually prevail,
as implied by the federal government? Or is Parliament's sovereignty
inherently limited in a federal system? The dynamics of the debate in the
First Ministers' Conference and Parliament were quite distinct, yet each
reflected a legitimate element of representation. No mechanism exists to
bring the two forums together if indeed they are compatible.

Fifth, the debate not only revealed the clash between competing
ideologies of federalism, but also their intimate links to other, more
concrete, conflicts over power and wealth in Canada. In particular, the
constitutional debate was profoundly influenced by westerners' sense of
powerlessness in national institutions, and by continuing regional and
intergovernmental conflict over issues such as energy. Neither debate can
be considered in .isolation.

Sixth, conflict over the constitution showed that Canadians are deeply
divided on some basic characteristics of their political system. Power
politics were mingled with important issues in political philosophy
concerning representation, community and legitimacy. What is the legitimate
process of constitutional change? Whose consent is necessary? None of the
contending mechanisms commended complete support. It was simuitaneously a
debate about how to change the constitution and what changes to make.
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It is impossible to predict what the long-run consequences of the
events summarized here will be - especially as we cannot know the outcome
of the present federal initiative. It may be, as its proponents hope, that
passage of the Resolution and achievement of patriation will eventually
unite the country and build a stronger identity with the whole Canadian
community. It may be, as its opponents fear, that the experience will drive
a deeper wedge between regions and governments.

In the short run, the tension and mistrust between governments seems
never to have been as intense. That may make it much more difficult for
governments to cooperate on a host of other questions, bringing the federal
system to a standstill. That, in turn, is likely to frustrate policy-making
on matters which many Canadians feel are more important than the Constitu-
tion. In the longer run, the debate has undermined the legitimacy of the
existing constitution, while not providing a replacement. The legitimacy of
the revised constitution proposed by the federal government may itself be
tainted in the minds of many by the circumstances of its birth,

‘We can be sure that, climactic as many of the events described here
seemed to be, they were neither the beginning nor the end of the

-long-running debate over the constituion. Whatever happens to the Resolu-

tion, many issues remain unresolved. The constitution will continue to be

‘the point on which the conflict and contradictions of Canadian politics are
- focussed. '




PART IV
CHAPTER XHI

POLITICAL DEVELOPMENT IN THE NORTHWEST TERRITORIES

In recent years, the Yukon and Northwest Territories have consistently
pressed for greater powers as part of their general campaign in pursuit of
provincial status within Confederation. As a result of changes introduced
by the Conservatives in 1979 which reduced the powers of the territorial
commissioner, the Yukon has made great progress toward this goal. It now
has an effective form of responsible self-government, long considered an
essential prerequisite for provincial status. Political development in the
Northwest Territories has been siower but seems likely to accelerate now
that the .report of the Special Representative of the Prime Minister for
- Constitutional Development in the Northwest Territories has been completed.
. However, such development may be complicated by native land claims whose
settlement could become a bargaining point in the debate over the
territory's  constitutional status. (The Special Representative was
prohibited from making recommendations on land ciaims). The stakes in this
debate are increased by the presence of substantial gas, oil, uranium and
other mineral resources in the NWT and the pressure from the petroleum and
mining industries to speed up the exploitation of these resources. -

THE REPORT OF THE SPECIAL REPRESENTATIVE

On August 2, 1977, an order in council appointed the Honourable C.M.
(Bud) Drury as Special Representative of the Prime Minister for
Constitutional Development in the Northwest Territories. His terms of
reference directed him  to consider “specific measures modifying and
improving the existing structures, institutions and systems of government
in the Northwest Territories® and to report back to the government so that
it may take decisions relating to the territory's constitutional
development at the earliest possibie date.

On December 12, 1979, Bud Drury delivered his report to Prime Minister
Clark. Constitutional Development in the Northwest Territories dealt with a
wide variety of concerns ranging from community development to public
finance. Portions of the report specifically concerned federal-territorial
relations. The report observed that there had been a general drift towards
"the conventional model of federal-provincial relations. However, the extent
of federal control over territorial affairs was still inconsistent with
fully responsible government. - '

.
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APPENDIX A

A Short Guide to Quebec!s Referendum Act
(assented to on June 23, 1978 as Bill 92: Referendum Act)

The Referendum Process

The process of holding a referendum on a particular subject begins when the
premier introduces a question to the National Assembly and asks that it be approved.
(A slightily different process is followed when a bill of the Assembly is to be the
subject of the referendum. Ballots are to be in English, French and, where
applicable, in native languages.

Within three days after the adoption of the question, the secretary-general of
the Assembly notifies each Assembly member that over the next seven days, he may
register with the Director-General of Elections as a supporter of one of the options
of the referendum. All registered members form the 'provisional' committees in favour
of the options. As soon as possibie after their formation, the provisional committees
are summoned to a meeting with the Director-General of Elections where they adopt the
by-laws which are to govern the operation of the official 'national’ committees and
name their chairmen. The committees then await the issuing of the referendum writs.

The date for the referendum is officially determined when referendum writs are
issued. However, twenty days must pass from the date the question is approved before
writs can be issued by government. This interval is to allow the provisional
committees to organize the 'national committees' whose membership is not necessarily
restricted to members of the National Assembly.

Once the writs are issued, there follows a !referendum period' which must last at
least 28 days in some cases and at least 35 in others. In any case, the period cannot
tast more than 60 days.

Referendum Campaign Rules

With few exceptions, all campaign expenditures are regulated. All regulated
expenditures are to be either incurred or authorized by an agent of one or the other
national committee. The agent is to ensure that total expenses for his committee do
not in total exceed 50 cents per elector. A limit of $3,000 is imposed on a voter's
contribution. Volunteer work is not charged as an expense. Government subsidies to
each option are allowed as long as the amounts given are the same.

Irregularities in the referendum process are to be brought before a referendum
council composed of three provincial “court judges. On matters of substance, its
decisions are final and without approval. Some appeals on questions of law are
allowed to the Court of Appeal. :

The results of the referendum may be contested up to fifteen days after the vote.
However, the council is to receive and consider the contestation only if the alleged
facts show that the result of the referendum would have been changed.
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!* APPENDIX B

THE FEDERAL GOVERN}IEN?FS RESOLUTION
{Abridged)

Consolidation of proposed constitutional resolu-
tion tabled by the Minister of Justice in the
House of Commons on February 13, 1981
with the amendments approved by the
House of Commons on April 23, 1981 and
by the Senate on April 24, 1981

Note: Schedule I of the proposed Constitution Act

is not included in this abridged version of
the federal government's Resolution. Schedule I
lists the warious Acts and Orders-in-Counecil of
the Canadian and British Parliaments which are to
be consolidated intoc a modernized - constitution.
The text of the Resolution, hewever, has been re-
Text of proposed constitutional resolution filed produced in its entirety.
by the Deputy Attorney General of
Canada with the Supreme Court of
Canada on April 24, 1981

THAT, WHEREAS in the past certain Temination of
amendments to the Constitution of Canada a powerio,
have been made by the Parliament of the éf;’,:}.‘ o
United Kingdom at the request and with the
consent of Canada; .

2. No Act of the Parliament of the United,
Kingdom passed after the Constitution Aet,
1951 comes into force shall extend to
Canada as part of its law.

of Commons or the legislative assembly, as
the case may be,

Annuil siting 8, There shall be » sitting of Parliament

French version

AND WHEREAS it is in accord with the
status of Canada as an independent state
that Canadians be able to amend their Con-
stitution in Canada in all respects;

AND WHEREAS it is also desirable to Shortfite
provide in the Constitution of Canada for the
recognition of certain fundamental rights
and freedoms and to make other amend-
ments te that Constitution;

A respectful address be presented to Her
Majesty the Queen in the foilowing words:

To the Queen's Most Excellent Majesty:
Most Gracious Sovereign:

Rights mnd
We, Your Majesty’s loyal subjects, the freedoms in

House of Commons of T
Canada in Parliament assembled, respectful-
ly approach Your Majesty, requesting that
you may graciously be pleased to cause to be
laid before the Parliament of the United
Kingdom a measure containing the recitals
and clauses hereinafter sct forth:

Fundamental
freedoms
SCHEDULE A

An Act to give effect to a request by the
Scnate and House of Commorls of
Canada

Whercas Canada has requested and con-
sented to the enactment of an Act of the
Parliament of the United Kingdom to give
effect to the provisions hereinafter set forth
and the Senate and the House of Commons
of Canada in Parliament assembled have
submitted an address to Her Majestygnesor
requesting that Her Majesty may graciously sitizens
be pieased to cause a Bill to be kaid before
the Parliament of the Urited Kingdom for
that purpose. Maximum

Be it therefore enacted by the Queen's e’
Most Excellent Majesty, by and with thebodies
advice and consent of the Lords Spiritual
ard Temporal, and Commons, in this present
Parliament assembled, and by the authority comimgsionin

of the same, as foilows special
eircumstances

L The Consiitution Act, 1981 set out in
Schedule B 1o this Act is hereby enacted for
and shall have the force of law in Canada
and shall come into force as provided in that’
Agt,

tie

3. So far as it is not contained in Schedule Sl
B, the French version of this Act is set out in
Schedule A to this- Act and has the same
authority in Canada as the English version
thereof.

p 4. This Act may be cited as the Canada
et

Mebility of
citizem

SCHEDULE B Righs o e
CONSTITUTION ACT, 1981 fivelifiood
PART |

CANADIAN CHARTER OF RIGHTS AND
FREEPOMS

Whereas Canada is founded upon princi- Limitedon
ples that recognize the supremacy of God
and the rule of law:

Guarantee of Righis and Freedoms

1. The Canadian Charier of Rights and
Freedoms puarantees the rights and free-
doms set out in it subject only to such
veasonable limits prescribed by taw as can be
demonstrably fustified in a free and demo-
cratic saciety.

Fundamental Freedoms Life, lberty

and security of

1. Everyone has the following fundamen- pesson
tal freedoms:

{a) freedom of conscience and religion;

(&) freedom of thought, belief, opinion Searchor

and expression, including freedom of the 2

press and other media of communication;

{c) freedom of peaceful assembly; and

. Derention or
{d) freedom of association.

imprisonment

Areest or
Democratic Rights detention
3. Every citizen of Canada has the right 10
vole in an election of members of the House
of Commons or of a legiskative assembly and
ta be qualified for membership therein.

4, (1} No House of Commons and no
legislative assembly shall continue for longer
than five years from the date fixed for the
return of the writs at a general election of its
members,

(2) In time of real or apprebended war, ;’ﬂm‘.ﬁfn
invasion or insurrection, a House of Com-
mons mey be continued by Parliament and a
legislative assembly may be continued by the
legislature beyond five years il such con-
tinuation is not opposed by the votes of more
than one-third of the members of the House

« Peoceedings in

and of each legislature at feast once every
twelve months.

Mobllity Rights

6. (1) Every citizen of Capada has the
right.to enter, remain in and leave Canada.

(2} Every citizen of Canada and every
person who has the status of a permanent
resident of Canada has the right

{a) to move to and take up residence in

any province; and .

{5} to pursue the gaining of a livelihood in

any province.

(3) The rights specified in subsection (2)
are subject to

(a) any laws or practices of general

application in foree in a province other

than those that discriminate among per-
sons primarily on the basis of province of
present or previous residence; and

{b) any laws providing for reasonable rési-

dency requirements as a qualification for

the _rcoeipt of publicly provided social
services,

Legal Rights

7. Everyonc has the right ta life, liberty
and security of the person and the right not
to be deprived thereof except in accordance
with the principles of fundamental justice,

8. Everyone has the right to be secaure
against unreasonable search or seizure.

9. Everyonc has the right not to be arbi-
trarily detained or imprisoned.

10. Everyone has the right on arrest or
detention

(@) to be informed promptly of the rea-

sons therefor; )

{b) to retain and instruct counsel without

delay and te be informed of that right; and

{¢) to have the validity of the detention

determined by way of habeas corpus and

to be released if the detention is not

lawful.

1L Any person charged with an offence
has the right

{a) to be informed without unreasonable

delay of the specific offence;

(b) to be tried within a reasonable time;

(¢} not to be compelled to be a witness in

proceedings against that person in respect

of the offence;
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{d) to be presumed innocent until proven
guilty according to Jaw in a fair and public
hearing by an independent and impartial
tribunal; :

(€) not to be denied reasonable bail with-
out just cause;

(/) except in the case of an offence under
military law tried before a military tei-
bunal, to the benefit of trial by jury where
the maximum punishment for the offence
is imprisonment for five years or a more
severe punishment;

(g) not to be found guilty on account of
any act or omission unfess, at the time of
the act or omission, it censtituted an
offerce under Canadian or international
faw or was criminal according to the gen-

eral principles of law recognized by the

community of nations;

(h) if finally acquitted of the offence, net
1o be tried for it again and, if finally found
guilty and punished for the offence, nat to
be tried or punished for it again; and

(5) if found guilty of the offence and if the
punishmeat for the offence has been varied
between the time of commission and the
time of sentencing, to the bencfit of the
lesser punishment.

12.. Bveryone has the right not to be sub-
jected to any cruel and unusual treatment or
punishment.

13. A witness who testifies in any proceed-
ings has the right not to have any incriminat-
ing evidence so given used lo incriminate
that witness in any other proceedings, except
in a prosecution for perjury or for the giving
of contradictory evidence. :

14. A party or witness in any prececdings
who does not understand or speak the lan-
guage in which the proceedings are conduct-
ed or who is deaf has the right to the assist-
ance of an interpreter,

Equality Rights

15, (1) Bvery individual is equal before
and under the law and has the right to the
equal protection and equal benefit of the law
without discrimination and, in particular,
without discrimination based:on race, nation-

" al or ethnic origin, colour, religion, sex, age

or mental or physical disability.

(2) Subsection (1} does not preclude any
taw, program or activity that has as its object

* the amelioration of conditions of disadvan-

taged individuals or groups including those
that are disadvantaged because of race, na-

tional or ethnic origin, colour, religion, sex, -

age or mental or physical disability.

Official Languages of Canada

16. {1) English and French are the official
languages of Canada and have equality of
status and equal rights and privileges as to
their use in all institutions of the Parliament
and government of Canada,.

(2) Epglish and French are the official
languages of Mew Brunswick and hawe
equality of status and equal rights and privi-
leges as to their use in all institutions of the

legislature and government of Mew Bruns-

wick.

{3) Nothing in this Charter limits the
authozity of Parliament or a legisiature to
advance the equality of status or use of Eng-
lish and French.

Proceedings of
Parfiament

Proceedings of
New Bruaswick
legislature

Parlismentsry
siatutcs and
[

New Brunswick
stawules and
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17. (1) BEveryone has the right to use Eng-

lish or French in any debates and other
proceedings of Parliament. - .

(2) Everyone has the right to use English E“"‘iﬂ"“f"’
ot French in any debates and other proceed- imbuaion
ings of the legisiature of New Brunswick.

i8. (1) The statutes, records and journals

of Parliament shall be printed and published
in Englisk and French and both language
verstans are equally authoritative.

(2} The statutes, records and journais of

the legislature of New Brunswick shall be
printed and published in English and French
and both language versions are equally
authoritative. :

19. (1) Either English or French may be -

used by any person in, or in any pleading in
or process issuing from, any court established
by Parliament. B

(2) Either English or French may be used

by any person in, or in any pleading in or
process fssuing from, any court of New
Brunswick.

: fe
20. (1) Any member of the public in .

Canada has the right to communicate with,
and to receive available services from, any
head or central office of an institution of the
Parliament or government of Canada in Eng-
lish or French, and has the same right with pinging
respect 10 any other office of any such insti-
tution where

(a)} there is a significant demand for com-
munications with and services from that
office in such language; or

{b) due to the nature of the office, it is
reasonzble that communications with and
services from that office be available in
both English and French.

(2) Any member of ‘the public in New Aborigins!
Brynswick has the right 1o communicate m;’;‘m

with, and 10 receive avzilable services from, affeeicd by
any office of an institution of the legislature
or government of New Brunswick in English
or French.

21. Nothing in sections 16 to 20 abrogates

or derogates from any right, privilege or
obligation with respect to the English and
French langnages, or either of them, that
exists or is continued by virtue of any other
provision of the Constitution of Canada,

Minority Language Educational Rights
: Lo Righis
23. {1) Citizens of Canada

(a) whose first language learned and stilt et
understood is that of the English or French

linguistic minority population of the prov- Rigs
mpogﬁn.g

(&) who have recelved their primary proserved

ince in which they reside, or

school instruction in Canada in English or
French and reside in a pfovince where the
language in which they received that
instruction is the language of the English

the province,

Application
whtre numbera
-wareanl

Enfoccemeat af
guaranteed
righis and
ceedoms

Eaclugion'of
evidence

administration
of justice inla
disrepute

arier

Otker rights

— . o freedoms
22, Mothing in sections 16 to 20 abrogates notaffected by
or derogates from any legal or customary Charter
right or privitege acquired. or enjoyed either-
before or after the coming into force of this
Charter with respect to any language that is neritage
not English or French.

Multicultural

guaranteed
equally to both

Applicalion lo
15 1he lanpuage ! territories and
or French linguistic minority population of Leritorial

- . autherilies

have the right to have their children receive
primary and secondary school instruction in
that language in that province.

(2) Citizens of Canadn of whom any child
has received or is receiving primary or
secondary school instruction in English or
French in Canada, have the right {o have all
their children receive primary and secondary
school instruction in the same language.

- (3) The right of citizeris of Canada under
subsections (1) and (2) to have their children
receive primary and secondary school
‘instruction in the language of the English or

" French linguistic minority population of a

province
{a) applies wherever in the province the
number of children of citizens who have
such a right is sufficient (o warrant the
-provision to them out of public. funds of
minority language instruction; and
() includes, where the number of those
children so warrants, the right to have
_them receive that instruction in minority
language educational facilities provided
out of public funds.

Enforcement

24. (1) Anyone whose rights or freedoms,
as guaranteed by this Charter, have been”

- infringed or denied may apply to a court of

competent jurisdiction to obtain such remedy
as the court considers appropriate and just in

. the circumstances.

" {2) Where, in proceedings under subsec-

tion (1), 2 court concludes that evidence was ~

obiained in a manner that infringed or
denied any rights or freedoms guaranteed by
this Charter, the evidence shall be excluded
if it is established that, having regard to 2ll

- the circumstances, the admisston of it in the
" proceedings would bring the administration
-of justice into disrepute.

General

28, The guarantee in this Charter of cer-
fain rights and freedoms shall not be con-
strued so as to abrogate or derogate from any
aboriginal, treaty or other rights or freedoms
that pertain to. the aboriginal peoples of
Canada including .

. (g} any rights or freedoms that have been
recognized by the Royal Proclamation of

. QOctober 7, 1763; and

(5} any rights or freedoms that may be
acquired by the aboriginal peoples of

" Canada by way of land claims settlement.

26. The puarantee in this Charter of cer-
tain rights and freedoms shall nol be con-
stried as denying the existence of any other
rights or frecdoms that exist in Canada,

. .27, This Charter shall be interpreted in a
manner consistent with the preservation and
enbancement of the multicultural heritage of

Canadians,

28. Notwithstanding anything in this

"Charter, the rights and frecdoms referted to

in it are guarantesd cqually to male and
female persons.

29, Nothing in this Charler abrogates or
derogates from any rights or privileges guar-
anteed by or .under the Constitution of

.. Canada in respect of denominational, sepa-
- rate or dissentient schools.

30. A reference in this Charter to a prov-
ince or to the legislative assembly or legisla-
ture of & province shall be deemed 10 include
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a reference to the Yukon Territory and the p,gpionof  (3) The Prime Minister of Canad : N :
i - tieipy a shall dum is required to be held under subsect
{"o_ﬂlh“f“f TeTT“P"ESr: or tt? the appropriate terrhorica invite elected representatives of the govern- 43(3), Part VI shall come into force as 1;:;1-
beeg:s ative authority thereof, as the case may ments of the Yukon Territory and the North- vided in section 44. -~
. west Territories to participate in the discus- L .
Legislative 31. Nothing in this Charter extends the sions on any jtem on the agenda of a:’lr::'rlnrm'" 43. {1) The legislative assemblics of seven
powen ol legislative powers of any body or authority. conferonce convened undes subsection (1) proctre  OF mare provinces that have, according to the
: that, in the opinion of the Prime Minister, then latest general census, combined popula-
directly affects the Yukon Territory and the - :}"“5 °fr 3;| le:st eighty per cent'of tkhe popula-
licati Northwest Territories, ion of all the provinces may make a single
Application of Charter proposal to substitute for paragraph 46{1){b)
AK:“;:““ of 32. (1) This Charter applies PART ¥ such alternative as they consider appropriate.
(a) to the Parliament and government of INTERIM AMENDMENT PROCEDURE AND
Canada and to all matters within the au- RULES FOR ITS REPLACEMENT Progedurz for (2} One copy of am alternalive proposed
thority of Parliament including all matters perfocting H i i
I A allerngsive under subsection (1) may be deposited with
relating to the Yukon Tercitory 20d puerim 37, Until Part VI comes into force, an the Chief Electoral Officer of Canada by
Northwest Territories; and Do " amendment to the Constitution of Canada cach proposing province within two years
(&) to th_c legislature and government of Conitutionaf may be made by proclamation issued by the after this Act, except Part V1, comes into
each province and to all matiers within the Canads Governor General under the Great Seal of force but, prior to the expiration of that
authority of the legislature of each Canada where so authorized by resolutions period, any province that has deposited a
province. of the Senate and House of Commons and by copy may withdraw that copy.
; . o . the legislative assembly or government of
Bresgtion @ Notwithstanding subscction (1), sec- each province. g Refrendum {3) Where copics of an alternative have
tion 15 shall not have effect until three years been deposited as provided by subsection {2)
after this Act, except Part V1, comes into Amengmertof 38, Until Part V1 comes into force, an and, on the day that is two years after this
force. Pnimgtosome @mendment 1o the Constitution of Canada in Act, except Part VI, comes into force, at
. but not sl relation to any provision that applies to one least seven copies remain deposited by prov-
Citation provinect or more, but nat all, provinces may be made inces that have, according to the then latest
o " - . by proclamation issued by the Governor eneral census, combined populations of at
Cital 33, This P be cited as the Canadi- genera » Popu .21k
“ten an C'harl:- ofagi:‘;g aﬂ;'pnjom:_ anad General under the Great Seal of Canada least eighty per cent of Lhe poputation of all
where so authorized by resolutions of the the provinces, the government of Canada
PART It Senate and House of Commons and by the shali cause a referendum to be held within
iegistative assqmbly or government of each two years after that day to determine
RIGHTS OF THE ABORIGINAL PEOPLES OF province to which the amendment applies. whether
CANADA Avcioers 39, (1) Notwithstanding section 41, an ) e O o ttons of the
Rbn:a_gpil.iloﬂcg 34, {1) The aboriginal and treaty rights of m;,,“‘_ amendment to the Constitution of Canada Senate & nngo use of Commons and depos-
e the aboriginal peoples of Canada are hereby langusge rights () adding a province as a province named ited with the Chiel Electoral Officer at
_ recognized ar.u! affirmed. . in subsection 16(2), 17(2), 18(2), 19(2) or least ninety days prior ta the day on which
P.e{;ni,:p,‘-;ff (2) In this Act, “aboriginal peoples of 2002}, or the referendum is held, or
e Canada” includes the Indian, Inuit and {b) otherwise providing for any or all of : .
peoples of ria 1 ) b} the alternative proposed by the prov-
Canads” Métis peoples of Canada. the rights guaraniced or obligetions gm):es, ¢ altern proposed oy fhe p
PART 1 imposed by any of those subsections to shall be adapted.

Commitment Lo
pramale cqaal

EQUALIZATION AND REGIONAL DISPARITIES

35. (1) Without altering the legislative
authority of Parliament or of the provincial

have application in a province to the extent

and under the conditions stated in the Coming into
farce of Farl VE
may be made by proclamation issued by the Hreeun
Governor General under the Great Seal of heid

amendment,

44, Where a referendum is held under
subsection 43{3), a proclamation under the
Great Scal of Canada shall be issued within

of uniEties .

e legislatures, or the rights of any of them with Canada where so autherized by resolutions :;;;ﬁ:f;,sa:{tﬁli ;s:ﬂ-::.z:&,;:;‘es;%ﬁ;r;ﬂ?g
respect to the exercise of their legislative of the Senate and Honse of Commons and cations, if any, a5 arc necessary 1o incorpo-
autharity, Parli t and the legisl 8 the legislative assembly of the province to rate the propo;al approved by a majority of
t;getherlm'lhl the government of Cﬂna.da ;nd which the amendment applies. the persons voting at the referendum and
. : ;ro;::zzﬁﬁ:v:r::]e :t:[;:::x n“::??: 11::::':;3\1: ('2) The procedl_:re for amendmgn_t.pre-  with such pther changes as are_rezsc}na:ly

el -being of Canadians; provedure seribed by subsection (1) may be initiated consequential on the incorporation of that
hu g 0 N only by the legislative assembly of the prov- proposai.
(8) furthering cconomic development to ince 1o which the amendment applies, ) .
reduce disparity in opportunities; and Right 0 vote 45, (1) Every citizen of Can:_tda has, sub-
{¢) providing cssential public services of Initiation af 40. (I) The procedures for amendment ject only to such reasonabie limits prescribed
reasonable quality 1o all Canadians. pewen  prescribed by sections 37 and 38 may be lrJ_'f law :fi can be Scmﬂqiﬂﬂﬁi’ Jl{St;l!li:d mta
i : initiated either by the Senmate or House of rec and democratic society, the rngat fo vote

::::;ul:i::nl e ;:a)dam:-:;at::;lm ::;id l.lt:)e tg:";;:zle!}; g; Commons or by the legislative assembly or in a referendum held under subsection 43(3).

publicserviees making equalization payments to ensurI: that government of a pravince.
provingial governments have sulficient Teve- Revocation of (2) A resolution made or other authoriza-
nues to provide reasonably comparable levels *14% oy given for the purpases of this Part may Essbistment — (2) 1f 2 referendum is required to be held
of public services at reasonably comparable be revoked at any time before the issue of abac ™™™ under subsection 43(3), 8 Referendum Rules
levels of taxation. proclamation authorized by it. Commission  Commission shall forthwith be established by

- . commission issued under the Great Seal of

Limitation o 41. Sections 37 and 38 do nat apply to an Canada consisting of
PART IV amendment @mendment to the Constmln_mn _of Canada (@) the Chief Electoral Officer of Cannda,
CONSTITUTIONAL CONFERENCES procetare :mﬂgot:efz ;;:1&?:??;52:33%; tt,h;u??ﬂe who shall be chairman of the Commission;

Costiwtions! 36, (1) Until Part VI comes into force, & procedure prescribed by section 37 shall be. g’) a F{"_’s‘g‘ ‘*PP_‘]?_“'“C‘:Ii by the Governor

senferncst constitutional conference’ composed of the used to amend the Canadion Charter of eneral in Lounclh an
Prime Minister of Canada and the first min- Rights and Freedoms and any provision for (¢} a person app_nmtcd by the Governor
isters of the provinces shall be convened by amending the Constitution, including this General in Council
the Prime Minister of Canada at least once section. : (i) on the ;eoomr_ne_ndat}onhof thq gov-
in every year. ernmenis of a majority of the provinces,

Participationof (2} A confercnce convened under subsec- Comiag into 42, Part VI shall come into force °_': . .

ﬁ;ﬂm' tion (1) shali have included in its agenda an fores ol Part ¥l () with or without amendment, on such (i) if the governments of a majority of

item respecting constitutional matters that
directly affect the aboriginal peoples of
Canada, including the identification and
definition of the rights of thase peoples to be
included in the Constitution of Canada, and
the Prime Minister of Canada shall invite’
representatives of those peoples to participate
in the discussions on that ftem.

day as may be fixed by proclamation
issued pursuant to the procedure pre-
scribed by section 37, or

{(b) on the day that is two years after the
day this Act, except Part VI, comes into
force,

whichever is the earlier day but, if a referen-

the provinces do not recommend a can-
didate within thirty days after the Chief
Flectoral Officer of Canada requests
such a recommendation, on the recom-
mendation of the Chief Justice of
Canada from among persons recom-
mended by the governments of the prov-
inces within thirty days after Lhe expira-




Duty of
Commission

Rudes for
referendum

Proclamation

Computation of
period

Rules (o have
force of law

General
procedure far
amending
Constitution of
Canadn

Definitions

“Atlantic
provinces™

"Western
provinces™

Amendment
authorized by
referentum

.gued or dissolved shall not be counted in

tion of the first mentioned thirty day
peried or, if none are se recommended,
from among such persons as the Chief
Justice considers qualified.

{3) A Referendum Rules Commission
shall cause rules for the holding of a referen-
dum under subsection 43(3) approved by a
majority of the Commission to be laid before
Parliament within sixty days after the Com-
mission is established or, if Parliament is not
then sitting, on any of the first ten days next
thereaftee that Parliament is sitting.

Authorizaiion
of referendum

{4) Subject to subsection (1) and taking
into consideration any rules approved by a
Referendum Rules Comimission in accord-
ance with subsection (3), Parliament may
enact laws respecting the rules applicabls to
the holding of a referendum under subsection
43(3). i

(5) If Parliament does not enact laws
under subsection {4) respecting the rules ap-
plicable to the holding of a referendum
within sixty days after receipt of a recom-
mendation from a Referendum Rules Com-
mission, the rules recommended by the Com-
mission shall forthwith be brought into force
by proclamatibn issued by the Governor
General under the Great Seal of Canada.

Time limit For
referendum

(8) Any period when Parliament is proro-

. N nd| r
computing the sixty day period referred to in o

g:r;wisicns
H Telating 10 some
subsection {5). ol

{7) Subject to subsection {t), rules made provines
under this section have the force of law and
prevail over other laws made under the Con-
stitution of Capada to the extent of any
inconsistency.

PART VI
Amendments
PROCEDURE FOR AMENDING scxpecting

<erisin

tanguage sights
46, (1) An amendment to the Constitution

of Canada may be made by proclamation

issued by the Governor General under the

Great Seal of Canada where so authorized

CONSTITUTION OF CANADA

-by

{4) resolutions of the Senate and House of
Commaons; and
(b} resolutions of the legistative assem-
blies of at least a majority of the provinces
that includes
(i} every province that at any time
before the issue of the proclamation
had, according to any previous general
census, a population of at least twenty-
five per cent of the population of

Canada, i
(ii) two or more of the Atlantic prov- proceduze
inces, and
(iii) two or more of the Western
provinces, lni‘ia:‘innof
amendment
{2} In this section, pracedures.

“Atlantic provinces” means the provinces of
Nova Scotia, New Brunswick, Prince
Edward Esland and Newfoundliand:

“Western provinces” means the provinces of
Manitoba, British Columbia, Saskatche-
wan and Alberta,

Revocation of
authorization

Right to vote

47. (1) An amendment to the Constitution

of Canada may be made by proclamation

issued by the Governor General under the

Great Seal of Canada where so authorized

by a referendum held throughout Canada

under subsection {2) at which
{@) a majority of persons voting thereal, Esisblishment
and uRrurlt;rmndum
() a majority of persans voting thereat in Commission
each of the provinces, resolutions of the

B-4

legislative assemblies of which would be
sufficient, together with resolutions of the
Senate and House of Commons, to author-
iz¢ the issue of a proclamation under sub-
section 46(1),
have approved the making of the-amend-
ment.

(2} A referendum referred to in subsection
(1) shall be held where directed by procla-.
mation issued by the Governor General
under the Great Seal of Canada, which proc-
Famation may be issued where

(2) an amendment to the Constitution of
Canada has been authorized under para-
graph  46(1}(a} by resolutions of the
Senaie and House of Commons;
{b) the requirements of paragraph
46(1)(h} in respect of the proposed amend-
ment have not been satisficd within twelve
months after the passage of the resolutions
of the Senate and House of Commeons; and
(¢} the issue of the proclamation has been
autherized by the Governar General in
Coungcil.

Duty of
(3) A proclamation isssed under subsec- ComMEI
tion {2) in respect of a referendum shall
provide for the referendum to be held within
two years after the expiration of the twelve
month period referred to in paragraph (5) of
that subsection.

48. An amendment to the Constitution of Rules for
Canada in relation to any provision that rerecensum
applies to one or more, but not all, provinces
may be made by proclamation issued by the
Governor General under the Great Seal of
Canada where so authorized by reselutions
of the Senate and House of Commons and of
the legislative assembly of each province to
which the amendment applies. Proclamation

49, (1) Notwithstanding section 55, an
amendment to the Constitution of Canada

(g) adding a province as a province named

in subsection 16(2), 17(2), 18(2), 19(2) or

20(2), or

(b) otherwise praoviding for any or all of

the rights guaranteed or obligations

imposed hy any of those subsections 0 cromagion of

have application in a pravince to the extent period

and under the conditions stated in the
amendment,

muy be made by proclamation issued by the Rulesio have
Governor General under the Great Seal of foreeoflav
Canada where so authorized by resolutions
of the Senate and House of Commons and
the legislative assembly of the province to

which the amendment appties. L
Limitation oa
(2) The procedure for amendment pre- ::;Lg,":‘:{“'
scribed by subsection (1) may be initiated proceduce
only by the legislative assembly of the prov-

ince to which the amendment applies.

50. (1) The procedurcs for amendment
prescribed by subsection 46(1) and section
48 may be initiated either by the Senate or
House of Commons or by the IegislaliwzI

assembly of a province. dem

{2} A resolution made for the purpases of
this Part may be revoked at any time before

the issue of a praclamation authorized by jr. frEndments

by Parliameat

51, (1) Every citizen of Canada has, sub-'
Ject only to such reasonable limits preseribed;
by faw as can be demonstrably justified in 2
free and democratic society, the right to vote
in a referendum held under section 47,

Amendments
by provincial
legislatures

Mnl.(_:_rs
(2) Where a referendum is 10 be held smmedmon
under scetion 47, a Referendum Rules Com- unéer general

mission shall forthwith be established by procedure
commission issued under the Great Seal of

Canada consisting of

(@) the Chicf Electaral Officer of Canada,
who shall be chairman of the Commission:
(b} a person appointed by the Governor
General in Council; and
{¢} a person appointed by the Governor
General in Council

(i) on the recommendation of the gov-

ernments of a majority of the provinces,
or

(i) if the governments of a majority of
the provinces do not recommend a can-
didate within thirty days after the Chief
Electoral Officer of Canada reyuests
such a recomumendation, on the recom-
mendation of the Chief Justice of
Canada [rom among persons recom-
mended by the goveraments of the prov-
inces within thirty days after the expira-
tion of the first mentioned thirty day
period or, if none are so recommended,
from among such persons as the Chief
Justice considers qualified.

(3) A Referecndum Rules Commission
shall cause rules for the holding of a referen-
dum under section 47 approved by a majority
of the Commission to be laid before Parlia-
ment within sixty days after the Commissicn
is established or, if Parli t is not then
sitting, on any of the first ten days next
thereafier that Parliament is sitting.

(4) Subject 1o subsection (1) and taking
into consideration any rules approved by a
Referendum Rules Commission in accord-
ance with subsection (3}, Parliament may
enact faws respecting the rules applicable to
the tholding of a referendum under
section 47,

(5) If Parliament does not enact laws
under subsection {4) respecting the rules ap-
plicable to the holding of a referendum
within sixty days after receipt of a recom-
mendation from a Referendem Rules Com-
mission, the rules recommended by the Com-
mission shall forthwith be brought into force *
by proclamation issued by the Governor
General under the Great Seal of Canada,

(6) Any period when Parliament is proro-
gucd or dissolved shall not be counted in
computing the sixty day period referred to in
subsection (5}.

(7} Subject to subsection (1}, rules made
under his section have the force of law and
prevail over other Jaws made under the Con-
stitution of Canada to the extent of any
incansistency.

52, (1) The procedures prescribed by sec-
tion 46, 47 or 48 do not apply to an amend-
ment to the Constitution of Canada where
there is another provision in the Constitution
for making the amendment, but the proce-
dures prescribed by section 46 or 47 shall,
nevertheless, be used to amend any provision
for amending the Constitution, including this

" section.

(2} The procedueres prescribed by section
46 or 47 do not apply in respect of am
amendment referred to in section 48.

53. Subject to section 55, Parliament may
exclusively make laws amending the Consti-
tution of Canada in relation to the executive
government of Canada or the Senate or
House of Commons.

54. Subject to section 55, the legislature
of each province may exclusively make laws
amending the constitution of the province.

55, An amendment to the Constitution of
Canada in relation to the foliowing maiters
may be made only in accordance with a
procedure prescribed by section 46 or 47:

{z) the office of the Queen, the Governor
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General and the Licutenant Governor of a T-uuon of (4) En each province, the legislature may Repeals and 60. {1} The enactments referred to in
province; et make laws in relation to the raising _nf few names Column I of Schedule I are hereby repealed
(&) the Canadian Charier of Rights and money by any mode or system of taxation or amended to the extent indicated in
Freedoms: in respect of Column IT thereof and, unless repealed, shall
(¢) the rights of the aberigina!l peoples of {a) non-renewable natural resources continue a3 law in Canada under the names
Canada set out in Part II; and forestry resources in the province set out in Column 111 thereof,
(d) the commitments relating to cqualiza- and the primary production therefrom, ¢omequenun (2) Every enactment, cxcept the Canada
tion. and rcgional disparities set out in ary ,"""'dm"“ Aet, that refers to an enactment referred to
section 35; (b) sites and facitities in the province in Schedule 1 by the name in Column 1
(e) the pawers of the Senate; for the generation of clectrical energy thereof is hereby amended by substituting
(9 the number of members by which a and the production therefrom, for that neme the corresponding mame in
provinee is entitied 1o be represented in the whether or not such production is exported Column 11T thereof, and any British North
Senate; in whole or in part from the province, but America Act not referred to in Schedule I
the methad of selecting Senatars and such laws may not authorize or provide for may be cited as the Constitution Act fol-
}]';g,): residence qua“ﬁcaticnsif Senators: taxation that differentiates between pro- lowed by the year and number, if any, of its
(k) the right of a province to a number of duction exported to another part of enactment.
members in the House of Commons not ﬁanada"ianr:i production not exported from French version 61. A French version of the ponions of the
less than the number of Senators repre- ¢ province. of Conilwtion  Constitution of Canada referred fo in
senting the province; and Scheduie 1 shall be prepared by the Minister
() the principles of  proportionate of Justice of Canada as _expodlllously B pos-
representation of the provinces in the sible and, when any portion thereof sufficient
House of Commons prescribed by the to warrant action being taken has been so
Constitution of Canada. “Primary {5) The expression “primary produc- prepared, it shall be put forward for cnact-
) X production tion” has the meaning assigned by the ment by proclamation jssued by the.Gover-
Conequontiat -'316- (1;203[553\“ é_ﬂﬂﬂm 91 am.;:lassh;:; Sixth Schedule. nor General under the Great Seal of Canada
section 32 of the Comstitution Act, - : pursuant to the procedure then applicable to
(formesly named the British North America Enorkveres  (6) Nothing in subsections (1) to (5) an amendment of the same provisions of the
Act, 1867), the British North America {No. derogates from any powers or rights that a Constitution of Canada.
2} Act, 1949, referred to in item 22 of legislature or government of a province
Schedule I to this Act and Parts 1V and V of had immediately before the coming into Easfish and 62. Where any portion of the Constitution
this Act are repeated. force of this section.” unz:m:':”m"’ of Canada has been or is enacted in English
Idem (2) When Parts IV and V of this Act are ygem 8. The said Act is further amended by Gonaltutionst end French or where a French version of an):'
repealed, this section may be repeated and adding thereto the following Schedule: portion of the Constitution is enacted pyrsu
this Act may be renumbered, consequential ing ther awing e ant to seciion 61, the English and French
upan the repeal of those Parts and this sec- versions I‘I,f thfI: pprti_on of the Constitution
tion, by proclamation issued by the Governor . are egually authoritative.
General under the Great Seal of Canada. "THE SIXTH SCHEDULE
PART VII Primary Production fromt Non- Renewable E“u'.!‘c‘.'.':':'im 63. The English and French versions of

Nartural Resources and Forestry Resources of iis act this Act are equally authoritative.
AMENDMENT TO THE CONSTITUTION ACT,

1867 64. Subj . -
1. For the purposes of section 92A of this & - Subject to section 65, this Act shall
Amendment 1o §7. The Constitution Act, 1867 (formerly Act, P e come into force on 8 :i:y o be ﬁ:gd by
o named the British North America Act, 1867 < . proclamation issucc by the Governor {rener-
At (46 is amended by adding thereto, immedia!el))c' (a) production from a non-rencwable al under the Great Seal of Canada.

tural
after section 92 thereof, the following head- natural resource is primary profuction

: 3 section: therefrom if Esception 65, Part VI shall come into force as pro-
ing and section: (i) it is in the form in which it exists vided in Part V. ‘
“Non-Renewable Natural Resources, upon its recovery ar severance from its Shor tille and 66. This Schedule may be cited as the
Forestry Resources and Electrical Energy natural state, or cliations Constitution Act, 1981, and the Constitution
. . . (id} it s a product resulting from proc- Acts 1867 to 1975 (No. 2) and this Act ma;
‘I‘-‘:':";'imm:! turgezi.a)E le)xclllzls?::ll;' %r:]:’lnf:‘;;?: rl:Egaltsi?:; essing or refﬂnins Jhc ;d“"“m- and is be cited topether a(s the )Cam'u'rull'on Acr.s)'r.
natura? not a manufactured product or a prod- . 1867 10 1981,
Ty to uct resulting from refining crude oil,
rescurces and (a} exploration for non-renewable natu- refining upgraded heavy crude oil, refin-
:Ir::;;fﬂ ral resources in the province; ing gases or liquids derived from ¢oal or
(b) development, conservation  and ryﬁnlng a synthetic equivalent of crude
management of non-renewable natural oil; and
resources and forestry resources in the {b} production from a forestry resource is
province, including daws in relation to primary production therefrom if it consists
the rate of primary production there- of sawlogs, poles, lumber, wood chips, saw-
from; and dust or any other primary wood produet,
() development, conservation and man- or wood pulp, and is not & product manu-
agement of sites and facilities in the Factured from wood.
provinee for the generation and produc-
tion of electrical enerpgy.
Esport fmrrr- (2) In each province, the legislature may PART VIII
Feenrocs make laws in relation to the export from
the province to another part of Canada of GENERAL
;‘;;el“‘n";‘l‘;{all""i“s°‘l:3" from Jon-TENCW- primeyer 59, (1) The Constitution of Canada is the
resources in the Pr:vinf:ees angnthe porrofis::?: Gt supreme law of Canada, and any law that is
tion from facilities in the province for the inconsistent with the provisions of th.e Con-
gencration of electrical csﬂgy but such stitution is, to the extent of the inconsistency,
laws may not authorize or provide for of no force or effect.
discrimination in prices or in supplies Consté:luuuan (2) The Constitution of Canada includes
exported to another part of Canada. {a) the Canada Act;
’ {5) the Acts and orders referred to in
Schedule I; and
?:::?:22’;;1[ {3) Nothing in subsection (2) derogates {¢) any amendment to any Act or order
from the authority of Pasliament to enact referred to in paragraph (@) or (b).

laws in relation to the matters referred to

in that subsection and, where such a law of 4 g0 0 (3) Amendments to the Constitution of
Parliament and a law of a province con- Constitation of Canada shall be made only in accdrdance

t, the | Canada N y . . "
E:l:cnl 0?- S:;i]g‘:::mmem prevails o the with the authority contained in the Constitu-
tion of Canada.




NOTICES OF AMENDMENTS TO THE
MOTION OF THE MINISTER OF
JUSTICE RESPECTING THE
CONSTITUTION OF CANADA
PURSUANT TO ORDER ADOPTED
WEDNESDAY, APRIL 8, 1981,

April 21, 1981—That the proposed Constitution Act.
1981 be amended by

(a) adding immediately after line 40 on page 9 the
following section:

*28. Notwithstanding anything in this Charter, the
rights and freedoms referred to in it are guaranteed
equally to male and female persons.’™;

(&) renumbering the subsequent clauses accordingly;

(c) adding to clause 54 immediately after line 20 on
page 20 the following paragraph:

“(¢} the rights of the aboriginal peoples of Canuda
set out in Part 1[;"; and

{d) relettering paragraphs (¢} to (4) of clause 54 as
paragraphs {d} to (i}.—Mr. Knowles.

April 21, [981—That Motion Number 36 in the
name of the Minister of Justice, be amended as follows:

(a) by deleting Clause I of Part ] and substituting the
following therefor:

“1. Affirming that

{a) the Canadian nation is founded upon principtes
that acknowledge the supremacy of Ged, the digni-
ty and worth of the human person and the position
of the family in a society of free individuals and
free institutions, and

(4 individuals and institutions remain free wnly
when freedom is founded upon respect for moral
and spiritual values and the rule of law,

the Canadian Charter of Rights and Freedoms guar-
antees the rights and freedoms set out in it subject
only to such reasonable limits prescribed by jaw as
can be demonstrzbly justified in a free and democrat-
ic society.”

(&) by deleting Clause 7 of Part 1 and substituting the
following therefor:

“7. Everyone has the right to life, liberty, securny
of the person and enjoyment of property and the right
not to be deprived thereof except in accordance with
the principles of fundamental justice.™

(¢) by adding afier Ctause 27 of Part | the following
new Clause:

*28. Notwithstanding anything in this Chaner, the
rights and freedoms set out in it urc guaranteed
equatly to male and female persons.”

(d) by adding after new Clause 28 of Part 1 the
following new Clause:

29, ‘No!hing in this Charter affects the authority
of Parliament to legislate in respect of abortion and
capital punishment.”

" (e} by deleting Clause 35 of Part
the following therefor: -

©35, (1} No later than two months afier the coming
into force of this Act, the Prime Minister of Canada
and the first ministers of the provinces shall constitute
a permanent conference to be designated the “Consti-
tutional Conference of Canada™ hereinafter referred
to as the “Conference”.

FV and substituting

(2} The Conference shall cxamine all Canadian
constitutional laws and propose amendments neces-
sary for the development of the Canadian lederution.

(3) A Conference convened under subscction (£)
shall have included in its agenda an item respecting
constitutional matters that directly affect the aborigi-
nal peoples of Canada, including the identification
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AFPENDIX C

FINAL AMENDMENTS PROPOSED BY
THE THREE PARLIAMENTARY PARTIES

SOURCE: Order Papers and Notices,
Bouse of Commons, Velume 124, Num-
ber 186, 1lst Session, 32nd Parlia—

ment Wednesday, April 22, 1981,

and definition of the rights of those peaples to be
included in the Constitution of Canadz and the Prime
Minister of Canada shall invite represeniatives of
fhose peoples to participte in the discussions on that
itesn.

{4) The Prime Minister of Canada shail invite
elected representatives of the governments of the
Yukon Territory and the Northwest Terriiories to
participate in the discussions on any ilem on the
agenda of a Conference convened under subsection
(1) that, in the opinion of the Prime Minister, directly
affects the Yukon Territory and the Northwest
Territories.

(5) The Conference shall meet at eas! twice cuch
year.

(6) The Conference shalt be assisted by the Con-
tinuing Committe¢ of Ministers on the Constitution,™

(f) by deleting Part V.
(2) by deleting Clause 45 of Part V1 and substituting
the following thersfor:

“45. (I} An amendment to the Constitution of
Canada may be made by proclamation issued by the
Governor General under the Great Seal of Canada
where so authorized by

{a) resolutions of the Senate and House of Com-
mons: and

{5 resolutions of the legislative assemblies of at
least two-thirds of the provinces that have in the
aggregate, according to the then latest decennial
census, at least (ifty per cent of the population of al!
the provinces.

(2} Any amendmenl made under subscction (1)
derogating from the legislative powers, the proprie-
tary rights or any other rights or privileges of the
legislature or government of a province shall require a
resolution supported by a vote of a majority of the
mesmbers of cach of the Senate, of the House of
Commons, and of the requisite number of legislative
assemblies.

{3 Any amendment made under subsection (1)
derogating from the legislalive powers, the propric-
tary rights or any other rights or privileges of the
legislature or government of a province shall not have
effect, financially or otherwise, in and for any prov-

by cither the Senate or House of Commons or by the
legislative assembly of a province.

(2) A resolution authorizing an amendment mude
for the purposes of this Part may be revoked at any
time before the issue of a proclamation.

(3) A resolution of dissent made Tor the pierposes of
this Part may be revaked at any time before or after
the ssue of a proclamation.”

) by deleting Clause 54 of Part VI and substituting
the following therefor:

*54, An amendment to the Constitition of Canada
in relation to the following matters may be made enly
in accordance with the procedure prescribed by sec-
tion 45{1): . .

(a) Thke Caoradian Chorter of Rights and

Freedoms,

(&) the commitments relating ta equalization and
regional disparities set out in section 34;

(c) the powers of the Senate;

(d} the number of members by which a pravince is
entitied to be represented in the Senate;

(¢} the method of selecting Senators and the resi-
dence qualifications of Senators; and

{f} the principles of proportionate representation of
the provinces in the House of Commons prescribed
by the Constitution of Canada.”

(k) by adding after Clause 54 of Part VI the lTollowing
new Clause:

“55. An amendment to the Constitution of Canada
in relation to the follawing matiers may be made only
by preclamation issued by the Governor General
under the Great Seal of Canada where so authorized
by resolutions of the Senate and the House of Com-
mens and by the legislative assembly of each province:

(a) the office of Lthe QGueen, the Governor General
and the Lieutenant Governor of a province;

{b) The right of a province to a number of members
in the House of Commons not less than the num-
bers of Senators representing the province; and

{c) any of the provisions of this Part.” and

(f) by deteting Clanse 63 of Part VII{ and substitut-
ing the following therefor:

“63. (1) This Act, or any provision thereof, shall
come into force on a day or days to be fixed by
proclamation to be issued by the Governor General
under the Great Seal of Canada where so autharized
no later than July §, 1983 by resolutions of the
legislative assemblics of at least two-thirds of the
provinees that have in the aggregate, according 1o Lhe
then fatest decennial censas, a population of at least
fifty per cent of ail the provinces.

{2) A resolution made for the purposes of this
section may be revoked before the issue of a procla-
ion authorized by it.”.——Mr. Baker {Nepean—

ince whose legislative bly has exp d its dis-
sent thereto by resolution supported by a majority of
the members prior to the issue of the proclamation,
provided, however, that the legislative assembly, by
resolution supported by a majority of the members,
may subsequently withdraw its dissent and approve
the amendment.

(4) The provisions of subsections (2) and (3) do not
apply to the Canadian Charter of Rights and
Freedoms.”

(#) by adding after Clause 48 of Part VI the fotlowing
new Clause:

*49. An amendment to the Constitution of Canada
may be made by proclamation under section 45 or
section 47, as appropriate, without a resolution of the
Senate authorizing the issue of the proclamation if,
within one hundred and cighty days after the passage
by the House of Commons of a resolution authorizing
its issue, the Senate has not passed such a resolution
and if, at any time after the expiration of those one
hundred and cighty days, the House of Commons
again passes the resolution,™
(i) by deleting Clause 49 of Part VI and substituting

the following therefor:
*46. (1) The procedures for amendment prescribed
by subsection 45(1) and scction 47 may be initiated

Carleton). .

April 21, [98]1-~-That the proposed Constitution Act,
1981 be amended
{a) by adding immediately afier the heading
“CANADIAN CHARTER OF RIGHTS AND FREEDOMS™ on
page 3, the following:
“Whereas Canada is founded upon principles that
recognize the supremacy of God and the rule of law:"

{&) by striking out in clause 11 of the French version,
line 36 on page 5 and substituting the following:

“déclaré coupabie et puni:”

{c) by striking out subclause 33(1) of the French
version al tines 27 to 29 on page 10 and sebstituting the
following:

“33. (1} Les droits, ancestraux ou issus de trailés,
des peuples autochiones du Canada sont, par les
présentes, confirmés.”

(d) by striking oat in subclause 45(1), lines 20 1o 24
on page b6 and substituting the following:

“inces." ~~The President of the Privy Council.
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APPENDIX D

THE DISSENTING PROVINCES' CONSTITUTIONAL ACCORD

AMENDING FORMULA FOR THE CONSTITUTION OF CANADA

Amendments to the Constitution of
Canada may be made by proclamation
issued by the Governor General under
the Great Seal of Canada when so
authorized by:

(a) resolutions of the Senate and
House of Commons; and

(b) resolutions of the Llegislative
Assemblies of at least two-
thirds of the provinces that
have in the aggregate, according
ta the latest decennial census,
at least fifty per cent of the
population of all of the pro-
vinces

Any amendment made under subsection
(1} derogating from the legisiative
powers, the proprietary rights or any

other rights or privileges of the
Legislature or government of a pro-
vince shall require a resolution

supported by a vote of a majority of
the Members of each of the Senate, of
the House of Commans, and of the
requisite number of Legislative
Assembl ies

Any amendment made under subsection
(1) derogating from the legislative
powers, the proprietary rights, or
any other rights or privileges of the
Legislature or government of a Pro-
vince shall not have effect in any
province whose Legislative Assembly
has expressed its dissent thereto by
resolution supported by a majority of

" the Members prior to the issue of the

(1) No proclamation

(2} No proclamation

{3)

proclamation, provided, however, that
Legisiative Assembly, by resolution
supported by a majority of the Mem-
bers, may subsequently withdraw its
dissent and approve the amendment.

shall issue under
section 1 before the expiry of one
year from the date of the passage of
the resolution initiating the amend-
ment procedure, uniess the legisla-
tive Assembly of every province has
previously adopted a resolution of
assent or dissent.

shatl issue under
section 1 after the expiry of three
years from the date of the passage of
the resolution initiating the amend-
ment procedure.

Subject to this section, the Govern-
ment of Canada shall advise the
Governor General to issue a pro-
clamation forthwith gpon the passage
of the requisite resolutions under
this Part.

3.

4.

7.

PART A

In the event that a province dissents
from an amendment conferring legislative
jurisdiction on Parliament, the Govern-
ment of Canada shall provide reasonable

" compensation to the government of that

province, taking into account the per
capita costs to exercise that jurisdic-
tion in the provinces which have approved
the amendment.

Amendments to the Constitutien of Canada
in relation to any provision that applies
to one or more, but not all, of the
provinces, including any alteration to
boundaries between provinces or the use
of the English or the French language
within that province may be made only by
prociamation issued by the Gavernment
General under the Great Seal of Canada
when so authorized by resolutions of the
Senate and House of Commons and the
Legislative Assembly of every province to
which the amendment applies.

An amendment may be made without a
resolution of the Senate authorizing the
jssue of the prociamation if, within one
hundred and eighty days after the passage
by the House of Commons of a resolution
authorizing its issue, the Senate has not
passed such a resolution and if, after
the expiration of those one hundred and
eighty days, the House of Commons again
passed the Resolution, but any period
when Parliament is, dissolved shall not be
counted in computing the one hundred and
eighty days.

{1} The procedures for amendment may be
initiated by the Senate, by the House
of Commons, or by the Legislative
Assembly of a province.

(2} A resolution authorizing an amendment
may be revoked at any time before the
issue of a proclamation.

(3} A resolution of dissent may be
revoked at any time before or after
the issue of a proclamation.

Subject to sections ¢ and 10, Parliament
may exclusively make laws amending the
Constitution of Canada in relation to the
executive government of Canada or the
Senate and House of Commons.

Subject to section 9, the Legisiature of
each province may exclusively make laws
amending the constitution of the pro-
vince.

Amendments to the Constitution of Canada
in relation to the following matters may
be made only by prociamation issued by
the Governor General under the Great Seal
of Canada when authorized by resolutions
of the Senate and House of Commons and of
the Legislative Assemblies of all of the
provinces:

(a) the office of the Queen, of the
Governor General or of the
Lieutenant Governot;

{b) the right of a province to a
number of members in the House of
Commons not less than the number
of Senators representing the
province at the time this provi-
sion comes into force;

{c} the use of the English or French
language except with respect to
section 4;

(d) the composition of the Supreme
Court of Canada;

an amendment to any of the pro-
visions of this Part.

{e

ar

10. Amendments to the Constitution of Canada

in relation to the following matters
shall be made in accordance with the
provisions of section 1 (1) of this Part
and section 1 (2} and ‘1 (3) shall not
apply:

(a) the principle of proportionate
representation of the provinces
in the House of Commons;

(b} the powers of the Senate and the
method of selection of members
thereto;

(¢} the number of members by which a

province is entitied to be rep-
resented in the Senate and the
residence qual ifications of
Senators;

(d) the Supreme Court of Canada,
except with respect to clause {d)
of section 9.

(e) the extention of existing
vinces into the Territories;

pro-

(f) notwithstanding any other law or
practice, the establishment of
new provinces;

(g) an amendment to any of the pro-
visions of Part B.

11. A constitutional conference composed of

the Prime Minister of Canada and the
First Ministers of the provinces shall be
convened by the Prime Minister of Canada
within fifteen years of the enactment of
this Part to review the provisions for
the amendment of the Censtitution of
Canada.




Source:

Notwithstanding anything in the Con-
stitution of Canada, Parliament may make
laws in relation to a matter coming
within the legislative jurisdiction of a
province, if prior to the enactment, the
Legislature of at least one province has
consented to the operation of such a
statute in that province.

A statute passed pursuant to section 1
shafll not have effect in any province
unless the Legislature of that province
has consented to its operation.

The Legislature of a province may make
laws in the province in relation to a
matter' coming within the legislative
jurisgiction of Parliament, if, prior to
the enactment, Parliament has consented
to the enactment of such a statute by the
Legislature of that province.
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PART B

DELEGATION OF LEGISLATIVE AUTHORITY

4.

5.

revoked upon giving two years'

A consent given under this Part may
relate to a specific statute or to all
laws in relation to a particular matter.

A consent given under this Part may be
notice,
and

(a) if the comsent was given under
section 1, any law made by Par-
Jiament to which the consent
relates shall thereupon cease to
have effect in the province
revoking the consent, but the
revocation of the consent does
not affect the operation of that
law in any other province;

(b) if the consent was given under
section 3, any law made by the

amending Formula for the Constitution of

canada - Text and Explanatory HNotes -

tional Accord:

Constitu-

Canadian Patriation Plan, Canadian

Intergovernmental Conference Secretariat, Document
No. B50-19/004, Ottawa, April 16, 1981.

Legislature of a province to
which the consent relates shall
thereupon cease to have effect.

In the event of a delegation of legisla-
tive authority from Parliament to the
Legislature of a province, the Government
of Canada shall provide reasonable
compensation to the government of that
province, taking into account the per
capita costs to exercise that jurisdic-
tion.

In the event of a delegation of legisla-
tive authority from the Legisiature of a
province to Parliament, the government of
the province shail provide reasonable
compensation to the Government of Canada,
taking Into account the per capita costs
to exercise that jurisdiction.
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