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Charter versus Federalism:
The Dilemmas of Constitutional Reform

Formal constitutional change is the most demanding and significant
political activity available to a [ree people. According to Alan Cairns,
Canadians are very bad at that task; he suggests that an understand-
ing of the lessons of Mcech Lake may improve their performance in
future.

Cairnss constitutional-sociology approach casts new light on the
triumphs and failures of recent decades. Chapier 1 shows how the
evolution of the Canadian constitution is profoundly influenced by
socio-intellectual forces from outside the country. Chapter 2 explains
that the constitution is a powerful instrument to shape Canadians,
not just a framework within which individuals pursue private goals.

In chapters 3 and 4, the author analyses the Constitution Act
(1982} and Meech Lake (1987—go). As Cairns sceks to establish, the
Charter of Righis transformed Canada’s constitutional order and
challenged the federal principle. It gave expression to non-territorial
distinctions that differed from the historical dichotomies of federa-
lism and of the French-English relationship. The amending formula
cstablished in 1982 added yet another complexity to the process ol
constitutional reform, and the Meech Lake process brought into stark
relief both the old and the new tensions within Canada’s constitution,
suggesting lessons that the author distils in chapter 4.

ALAN C. CAIRNS is a professor in the Department of Political Science,
University of British Columbia.
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Foreword

Professor Alan Cairns originally prescnted the first three of these
essays while he was the Kenneth R. MacGregor Visiting Lecturer at
Queen's University in February 1987. He revised the text of the lec-
tures and added a fourth essay in order to comment more fully on
the developments in constitutional reform which arose after the now
famous meeting of Canada’s first ministers at Mecech Lake in April
1987.

The essays consider the role of the constitution in Canadian socicty,
focusing on how the Charter of Rights and Freedoms introduced in
1982 has transformed the political agenda and the nature of political
discourse in Canada. In the process the constitution has become a
citizens rather than a governments' document, central to defining
the rights of citizens in the face of international and domestic
constraints. Professor Cairns addresses the sociological purposes of
the constitution, the importance of competing conceptions of
community, and the significance of the 1982 reforms. In the final
essay, he analyses the debate over the Meech Lake Accord, which
underscored the social role that the constitution now plays.

The MacGregor Lectureship was established to allow the Institute
of Intergovernmental Relations to bring to Queen's University each
year a distinguished individual who has made an important contri-
bution to the understanding or practice of federalism, intergovern-
mental relations, or related issues in Canada and other countries.
The lectureship honours Kenneth R. MacGregor, a Queen’s graduate,
longtime member of the University Board of Trustees, former Super-
intendent of Insurance in Canada, and retired Chairman of the
Mutual Life Assurance Company of Canada. The lectureship is fun-
ded through the generosity of Mutual Life, members of the Board
of Trustees, and friends of Ken MacGregor. Apart from Alan Cairns,
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the lectureships have been held by Robert Stanfield, Peter Lougheed,
Allan Blakeney, Albert Breton, and Gordon Robertson.

Alan Cairns is onc of the leading analysts of the Canadian federal
system. A graduate of the University of Toronto and Oxford, Pro-
fessor Cairns has been a member of the faculty of the University of
British Columbia since 1960. His insightful comments and critiques
of constitutional palitics and of the institutions and dynamics of
Canadian federalism have been published in many books and
articles. He has influenced a generation of Canadian students and
shaped in no small measure the way in which Canadians view their
constitution,

The Institute of Intergovernmental Relations is pleased to colla-
borate with McGill-Queens University Press in the publication of
these revised MacGregor Lectures.

Douglas Brown

Acting Director

Institute of Intergovernmental Relations
October 1991
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The three chapters that follow the Introduction are, perhaps, an
uneasy mix of the lecture format and the academic article or short
monograph. I have tried to preserve the lecture style as appropriate
{0 the context in which the lectures were delivered. That format
accounts for the rhetoric and the preachiness that may intrude. It
also explains my use of “wc” as appropriate to the Canadian audience
1 was addressing. Every genre has a style appropriate to its nature,
which I have tried to respect.' Nevertheless, the lapse of months and
years has necessitated considerable revision and occasioned an
attempt, albeit unsuccessful, 1o keep on top of the literature that has
appearcd. The deskbound task of rewriting may have made the man-
ner of expression closer to the written word meant to be read than
to the written word meant to be read out to an audience. Such ambi-
guities, dilemmas, and imperfections are possibly an appropriate self-
inflicted punishment for an author whose atiempt to shed some light
on where we are now in constitutional terms has taken as long to
complete as the Mecch Lake cffort.

Alan C. Cairns

Charter versus Federalism



Introduction

The unity of the following chapters, aside from being contained
within the same covers and written by a single author, resides in a
particular perspective on the constitution and its relation to Canadian
society.' The constitution that is portrayed in the following pages, and
even more so the Charter, are not the lawyers' constitution and the
lawyers Charter. My interest is more in the social role of the consti-
tution, how it shapes socicty as it responds 1o the changing nature
of the social and other divisions of a modern people, and the con-
verse, the consequences for the constitution of its tighter embrace of
the Canadian people as it detaches itself from its British origins.

The waditional cleavages of federalism that required the consti-
tution to fashion harmonious coexistence between our federal and
provincial selves now encompass a diminishing proportion of who we
are as a political people. They have been joined by new cleavages or
reinvigorated old cleavages related to sex, ethnicity, the aboriginal
communitics, the disabled, and others. The language ol federalism
is not central to these newly politicized social categories. Rather, those
who speak for them see their “clientele” as possessing some common
condition, such as sex or ethnic background, or as experiencing some
situation particular to themselves, such as some shared physical or
mental disability that has major consequences for the way they live
and the treatment they receive [rom their lellow citizens.

These groups have all developed enhanced constitutional self-con-
sciousness as a result of being drawn into the extended bout of con-
stitutional introspection that Canadians have recently undergone.
Further, the constitution now speaks to them through the various
clauses that single out specific characteristics as meriting specific
Charter recognition. Thus section 27, by specifying that the Charter
is to be interpreted “in a manner consistent with the preservation and
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enhancement of the multicultural heritage of Canadians,” speaks to
those who are neither aboriginal Canadians nor descendants of the
French and English “founding” peoples.? chcr cl;iuses addrfzslslthc
aboriginal peoples (section 25), wormnen (secno'n 28),* and otjﬁaa h:m-
guage minorities (section 23), and section 15 singles out various char-
acteristics that “in particular” should not be used to deprive an
individual of his/her right to be “equal before and unde‘r the law and
... to the equal protection and equal benefit of the law.
These clauses, and the other rights and frec.dmps of the Charter,_
give Canadians a direct linkage to the constitution they fo_rfnerl}-
lacked. The Charter gives constitutional ic_lemmes and a legitimate
basis for making further constitutional claims to those it reFog{uzes;
in both general and specific terms. They are no longer constitutiona
outsiders. In a few short years, the Charter has ger}crated a.vas_.t,
qualitatively impressive discourse organized around .rfghls. This cit-
izen-state discourse is a counter-discourse to the !,rz_ldltlonal language
of federalism to which the constitution gave privileged status prior
to 1g82. A central task of our constitutional fugure ll-ms becomes the
finding of a rapprochement between a federalism discourse, of spe-
cial interest to and dominated by governments, and the Charter dis-
course, which is more democratic in the elementary sense that it
involves an extensive cast of citizen actors. .
1m’ﬁlc constitutional conversation precipitated by the Charter is not
confined to court rooms and does not require a law _degree of its
participants. On the contrary, the Charter elevates the 51gmﬁ.canc;1:. olf
citizenship as a dynamic political category 1n all the arenas in whic
civic roles can be played. Those who claim rights are not supplicants,
and those who respect them are not aristocratic ber}efactors gelnel."-
ously exercising discretion in the expectation of gratitude. As Akf:xls
de Tocqueville wrote: “There is nothing which, generj.illy speaking,
elevates and sustains the human spirit more than.the ldela of rights.
There is something great and virile in the idea of right which remm:s
from any request its suppliant character, and pl::ccs t_he one who
claims it on the same level as the one who grants it. *_Thls equalizing
aspect of rights makes the Chaliterla dcr;locratlzmg instrument sup-
ive of a participant political culture. . o
po'li"[lllis demcln:::ratizi[:lg O\E:rspill is especially evident in consututllonal
forums. The various federal and provincial legislative committees
dealing with Meech Lake were besieged in English C'fmada by. rep-
resentatives of various citizen groups which, almost with unanimaty,
protested the attempt of governments, employing the new 198(21
amending formula, to monopolize the amendment process Lo the en !
of implementing the Meech Lake agreement. The opponents o
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Mecch Lake employed remarkably vehement language in their
denunciation of what they saw as an illegitimate intergovernmental
coup d'étar.”

Their language suggesis that the Charter has taken root and is
now part of the civic identity of many Canadians. 1ts successful graft-
ing onto the Canadian constitutional order is autributable partly to
the persuasive effect of various international phenomena, especially
the weakening link with the United Kingdom that diminished sup-
port for parliamentary supremacy, and an international rights culture
given organizational expression by the United Nations.

The international factors behind the Charter are examined in the
first chapter. The chapter’s larger intellectual purpose is to portray
the evolving constitutional order of a modern state as looking out-
ward, as receiving cues and messages from the international environ-
ment that redefinc what are appropriate contemporary expressions
of statchood. As these are assimilated by political élites, opinion lead-
ers, and citizens, they interact with domestic forces 1o make up the
pressures nudging the constitutional order in new directions.

While, on the face of it, this appears to be an unexceptional con-
clusion, it nevertheless is intended as a salutary reminder to political
scientists in particular, myself included, to be less inward-looking as
they scarch for the pressure poinis confronting the constitutional
order. While lawyers are much more sensitive to the interaction of
national and international legal norms and instruments, and thus o
the international dimension of states’ constitutional orders, their writ-
ings, at least from a political scicnce perspective, are often insufh-
ciently informed by political and societal considerations. What is
needed, and what this first chapter only haltingly provides, is a soci-
ological perspective that identifies the constitution as being one of
the crucial meeting points of dowmestic and international forces. Both
of the later must be broadly defined o include ideas, values, and

symbols, which are obviously central to any constitutional order.

The contemporary citizen is subjected to an unccasing flow of
international cultural products, values, and ideas that mocks the bor-
ders ol modern states. The struggle of indigenous peoples, height-
encd [eminist sell-consciousness, the politicization of ethnicity,
sustained attacks on the theory and practice of racial discrimination,
the rights consciousness stimulated by the United Nations, the pro-
liferation of aliernative life-styles and family structures and the
accompanying demands of gays and lesbians for recognition and
respect for their differences — these are all linked to international
movements. They all influence our identitics, values, and goals. Their
consequences for policy extend to the constitution itself, the master
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policy instrument for the regulation of relations between citizen and
state. The limited attempt of the first chapter to apply this perspec-
tive to the Charter is tentative and exploratory, rather than compre-
hensive and reasonably definitive. Tt clearly needs supplementing. [
expect, however, that the latter exercise would refine, not repudiate,
the chapter’s basic message.

The sccond chapter, by means of both historical examples and
more recent constitutional proposals, discusses the consequences for
conceptions of community and citizens identity of a handful of pro-
posals for constitutional change, some of which never got off the
drawing board and others of which were implemented in whole or
in part. The chapter’s clementary message is that to an indetermi-
nate, but non-trivial extent, the self-conceptions of citizens are deriv-
ative of constitutional arrangements. The governing élites of modern
states are unlikely to forget that the communitics over which they
preside require nurturing and that over the long vun a Darwinian
process sOrts out winners and losers, awarding survival to states that
succeed in this task and the graveyard to those that do not. Thus in
the recent constitutional struggle over the future of Quebec in or out
of Canada, and the parallel struggle between {some of) the other
provincial governments and the federal government, the stakes were
high. “[L was for possession of our souls that the contending govern-
menis fought,” for their own futures were at stake, and citizens' alle-
giance was the ultimate political resource. The undersianding that
community is not a given, but an ever-renewed creation, is unlikely
to be forgotien by governing élites and politically aware citizens in
heterogencous politics such as Canada.

Chapter § discusses the Constitution Act, 1982, with special rel-
erence 1o the Charter and somewhat less to the amending formula.
11 concludes that their uncasy coexistence in the same document is
unstable, hecause they disagree on the fundamental purpose of the
constitution and for whose benefit it exists. The tension between them
derives from the following syllogism:

| - The Gharter gives citizens rights against governments.

o - The amending formula gives governments a monopoly on formal
constitutional change.

4 - Charter rights, accordingly, are conditional on governments not
abusing their monopoly of the amending power.

The constitution is seen, therefore, as making simultancously two
contradictory statements about sovercignty, with all the symbolism
that that involves. In Pierre Trudecau’s oft-repeated phrase, the Char-
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ter says that the rights of people precede those of governments. The
amending formula states that sovereignty resides in a collective ol
governments that can amend the constitution in terms of their own
self-interest and announce the results as a fait accompli, assuming
that legislatures can be kept under control.

In somewhat different language, the Constitution Act, 1982, dis-
plays two competing visions of the relation of the constitution to the
peoples and governments of Canada. The amending formula pre-
supposes that federalism is the most important constitutional organ-
izing principle, that governments arc the major actors in lederalism,
and that accordingly amendment of the constitution that determines
their status and power within federalism is properly a matter lor
those governments to handle. This “governments constitution” con-
trasts with the “citizens’ constitution” generated by the Charter, which
presupposes that the cilizen state axis is no less fundamental than
the federal-provincial constitutional axis. Accordingly, citizens via the
Charter are just as much part of the constitution as are provincial
govermments by virtue of section gz of the Constitution Act, 1867,
allocating law-making power Lo provincial legislatures.

From another perspective, these two views represent older (govern-
ments constitution) and newer (citizens constitution) oricntations that
were brought together in the two major components of the Consti-
tution Act, 1982: the amending formula and the Charter. Concep-
tually, the “governments’ constitution,” although rooted in the
traditional practices of Canadian federalism, especially relating o
constitutional amendment, has acquired a visibility, specificity, and
articulation only because of the “citizens constitution” perspective
that received formal expression in 1982, The contrast of each with
the other highlights their distinctive assumptions, as well as the mag-
nitude of the task confronting those who would build bridges
between them. They structure the Canadian community in differemt
ways, and thus in their constitutional coexistence they send contra-
dictory answers to the citizen's query, “What is the constitution’s
answer 1o the question, ‘Who am 1™

The amending formula defines Canada as a country of govern-
ments presiding over and speaking for the national and provincial
communitics that federalism sustains. [ts jmplicit assumption is that
only the cleavages delined by federalism have to be catered to in the
amending formula, and they can be represented by governments. The
Charter, however, defines Canadians as a single community of rights
bearers, makes only limited concessions to provincialism,® and clearly
engenders a non-deferential attitude toward those who wicld govern-
ment power. The community message of the Charter contradicts the
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communily message of the amending formula. The Charter, in addi-
tion to defining Canadians in terms of rights, also singles out specific
categories for particular recognitions and rights — women, official-
language minoritics, multicultural Canadians, and others. By so0
doing, it states that the federal-provincial cleavage, and the commu-
nities derived from it, do not exhaust the constitutionally significant
identities that Canadians now possess. Succinctly, the Charter states
what the amending formula denies, that “federalism is not enough”
— that Canadians are more than a federal people.

A contemporary Lord Durham visiting Canada would identify two
visions warring in the bosom of the same constitution. For evidence,
the observer need only look at the recent controversy over both the
process and substance of the Meech Lake constitutional amendments.
The Meech Lake attempt to employ the amending formula as a vehi-
cle to resolve a problem in the governments’ constitution — described
by the official actors, especially by Ottawa, as the absence of Quebecs
government from the constitutional family — foundered because the
various diverse constituencies linked to the Charter were unwilling
to accept their exclusion [rom the process of constitution-making or
to accept any weakening of the Charter. As Samuel! LaSelva observes,
the Charter’s contribution is to pay attention to our existence as indi-
viduals and members of groups that resist being confined in the
categories of federalism. Federalism “lacks the conceptual resources’
to respond to the claims of individuals and groups for freedom and
justice: “That is why a Bill of Rights is so important in a federal state.
Through it, individuals and groups are given recognition in a federal
system, and their interests are placed on the same footing as those
of other constitutional actors.”™ That recognition, and that same foot-
ing, however, do not extend to the amending formula. Meech Lake,
accordingly, became an arena within which these competing visions
confronted each other, although not all the contestants would agree
with the way 1 have characterized Meech Lake in chapter 4.

If this monograph underlines tensions, ambiguities, and dilemmas
at the heart of our constitutional existence, rather than a safe har-
bour at journeys end, it nevertheless portrays where we now are.
However, since our present location is not an equilibrium position,
Canadians will soon need some appropriate prescriptions about what
is to be done. For one set of essays, however, 1 hope that diagnosis of
the problem is as much as can be expected.

1 AM CONSCIous THAT | have not been giving federalism the pride of
place it customarily receives in constitutional discussions and that
Quebec has not loomed over every page as the focal point of whatever
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constitutional problems Canadians are experiencing. If federalism
and Quebec are not given their proper due in the first three chapters
of this book, the reasons are threefold. Firsi, the constitutional
importance of federalism, and the significance of Quebec within it,
are proclaimed by armies of commentators, by the weight of tradi-
tion, and by the role of governments in shaping constitutional debate;
to some extent, therefore, my stance is a minor corrective to a much
more powerfully entrenched bias. Second, and related, there is no
doubt an element of onesidedness involved in the attempt to stake
out a position that is not part of the conventional wisdom, especially
in political science circles. I belicve that the Charter represents a more
pronounced change in our constitutional culture than we generally
appreciate. My judgment is not universally shared, either by my col-
leagues or by our governors. Indeed, the latter clearly acted on con-
trary assumptions when they attempted to respond to a problem in
federalism via Meech Lake as if the Charter had never happened.
Third, to live in Vancouver — where one can look across the Pacific
toward Asia, where one in seven of the population is a visible minor-
ity, and where in many schools more than 5o per cent of the student
population has English as a second language ~ is to catch a glimpse
of the Canadian future in which duality, founding peoples, the Plains
of Abraham, British constitutional traditions, and the cleavages of
federalism have diminished credibility as constitutional sign-posts.

The latter factors are obviously not archaeological survivals from
a vanished civilization, for they relate to still vital aspects of our pres-
ent situation, and they are embedded in our institutional and con-
stitutional arrangements, as well as in our political and intellectual
traditions. They have powerful defenders. They will, however, have
to accommodate to the new realities of ethnic, racial, and cultural
pluralism that cannot be rolled back and that represent the Canadian
version of global phenomena. We have to grapple with what L.S.
Lustgarten, referring to the changed ethnic demography of Western
states, described as “irreversible ... [and] the dominant characteristic
of twenticth-century states: ethnic pluralism within the framework of
a united polity™® In constitutional terms, much of our grappling will
occur via the Charter and the language of rights it fosters. Accord-
ingly, what we now are, and should be, in constitutional and other
terms can no longer be answered by looking to our origins.

If the reader detects in this book a relative shortfall in the
presentation of what is well known, and an implicit and explicit
underlining of an orientation I believe is underestimated and under-
appreciated, I plead guilty. In extenuation, I can point to publications
of my former self, when 1 could not be accused of underestimating
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the significance of federalism and its governments." Indeed, those
who are so inclined can attack my present incarnation with my pre-
vious incarnation, a situation 1 may find difficult 1o handle becausc
[ may be a triumphant winner and crestfallen loser at the same time.

In any event, chapter 4, “The Lessons of Meech Lake,” brings the
federalism dimension of governments, of Quebec, and of the amend-
ing formula together with the rights-oriented culture generated by
the Charter. In that chapter, the federal-provincial and Quebec-and-
the-rest-of-Canada aspects of our existence are given the tribute of
attention they normally receive automatically when the constitution
is discussed. The chapter, however, makes clear that their traditional
hegemony as the basic concerns of the written constitution is now
challenged. Canada’s future constitutional health will depend on the
answer given to that challenge.

CHAPTER ONE

International Influences
on the Charter

We do not suffer from an absence of interpretations of how the Con-
stitution Act, 1982, came into being. Bourgeois and Marxist scholars,
insiders and outsiders, axe-grinders and axe-sharpeners, aboriginals,
feminists, and others — categories with overlapping membership —
show no signs of fatigue as they swell the introspective literature.
While much of the analysis that explores and interprets the great
events Canadians have lived through - our “blooding™ as a nation,
our coming of age — is impressive, we lack those dispassionate,
exhaustive accounts that only the passing of time might allow.

We are still tou close to the tumultuous events of the last three
decades to write confidently of their farger meaning in our evolution
as a people. The formal amendments in 1982 have only begun to
restructure the working of our constitutional order in dircctions that
remain unclear. These circumstances drive interpretation toward pre-
scription in an effort to influence a future that has not yet jelled.

It is not, however, only the recency of the Constitution Act that

ensures that academic and political controversy will attend its inter-

pretation for the foreseeable future, but also its enduring significance
for future generations. When suitably interpreted, such cvents can
be employed as weapons in the ongoing conflict among rival groups
for present and future advantage. Interpretation of the Constitution
Act, accordingly, will be no more a mauer of indifference to the
partisan competitors of the coming decades than was the meaning
to be affixed to the Durham Report, the nva Act of 1867, the hang-
ing of Louis Riel, or the battle on the Plains of Abrahams more than
two centuries ago. The long-lasting and irresolute debate over the
compact theory ol Confederation confirms that such intellectural dis-
agreements are kept alive more by the cleavages on which they leed
than by irreconcilable differences of a purely scholarly nature.
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Duplessiss advocacy of the compact theory derived not from his his-
torical naiveté, as some English-Canadian critics of the theory
appeared to believe, but from the theorys utility for his provincialist
objectives.

Given these political and academic realities, my purposes here are
limited. I hope only to modify slightly the angle of vision that we
bring to bear on our recent constitutional evolution. In this chapter
I shall argue that selective myopia has biased our understanding of
the Charter’s emergence — specifically, that the role of international
factors in stimulating the Charter project has been seriously under-
estimated.

Unfortunately, the division of academic labour within political sci-
ence has traditionally separated the study of domestic politics and
international politics. Fortunately, this division has been challenged
recently from two directions — by the growth of interest in the domes-
tic sources of foreign policy and by its converse, the study of the
international sources of domestic cleavages and policy. The latter is
lucidly summed up by Gourevitch in language that I have tried (0
take to heart: “The international system is not only a consequence of
domestic politics and structures but a cause of them ... International
relations and domestic politics are therefore so interrelated that they
should be analyzed simultaneously as wholes.™

THE INTERNATIONAL
ENVIRONMENT

Interpretations of our recent constitutional discontents have focused
overwhelmingly on domestic factors. Demands and responses, inputs
and outputs, have been conceived in an insular fashion, almost as if
Canadians inhabited a separate planet under their total control, and
so minimal attention has been paid to our location in an international
network of states and peoples.

Admittedly, various particulars external to Canada are commonly
noted, such as the inescapable involvement of the United Kingdom’s
government in patriation, the intervention of General de Gaulle with
his “Vive le Québec libre” declamation, and the international dimen-
sions of the feminist movement. Although these and other external
phenomena are singly drawn to our attention, they are depicted as
isolated, random influences that affected only marginally a consti-
tutional struggle driven overwhelmingly by domestic dynamics.

It would be perverse and unconvincing to deny the indigenous
factors behind the Québécois nationalism, western discontent, and
aboriginal grievances that shattered our former consensus or to arguc
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that the road 1o the Constitution Act, with its Charter, was not influ-
enced at every stage by the inherited arenas of [ederalism and par-
liamentary government within which we battled. However, to
attribute significance to domestic factors is an academic common-
place that requires no underlining. In contrast, the pervasive inter-
national dimension to our struggles has received little concentrated
attention. 1 propose to highlight that dimension, with specific ref-
erence to the Charter, precisely because it has been underappre-
ciated. 1 hope that the counterbias of my approach will be salutary,
given the disproportionate weighting conventionally auributed to
domestic forces.

Domestic actors often derived meaning, identities, resources, and
purposes from the international arena. The very definition of state-
hood evolved, as did the criteria appropriate to the evalvation of
citizen-state relations, as the explosion of new states and new peoples
onto the world stage convulsed the international system in recent
decades. Ethnicity acquired an unanticipated domestic salience
among formerly quicscent minoritics in the Western world with the
dissolution of the international racial hierarchies on which European
imperialisms had been based. Belsen, Buchenwald, and the Gulag
Archipelago seared their message of inhumanity into our chastened
understanding that the state could be the greatest enemy, exploiter,
and tyrant of its own peopies.

At the same time as these recognitions lifted the scales from our
eyes, the post—Second World War international trading system under
GATT drew its member states, including Canada, into tighter bonds
of global economic interdependence. Concurrently, the striking
growth ol international organizations, both govcrnmental and non-
governmental, underlined the limited capacity of the divided state
system to grapple with political, economic, and ecological interde-
pendence. Some scholars, observing these tendencies, along with the
growing power of the multinational corporation, predicted the
impending demise of the historic state system battered by an emer-
gent, engulfing internationalism. The more modest perspective of
this chapter asserts simply that individual states and their peoples
respond, in both domestic and foreign policies, to an environment
composed of other states and peoples. Skocpol appropriately reminds
us “of the various ways in which state structures and actions are con-
ditioned by historically changing transnational contexts. These con-
texts impinge on individual states through geopolitical relations of
interstate domination and competition, through the international
communication of ideals and models of public policy, and through
world cconomic patterns of trade, division of productive activitics,
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investment flows, and international finance. States necessarily stand
at the intersections between domestic socio-political orders and the
transnational relations within which they must mancuver for survival
and advantage in relation to other states. The modern state as we
know it ... has always been, since its birth in European history, part
of a system of competing and mutually involved states.™

We need little reminder, especially in Canada, of the extent to

which domestic economies are internationalized by their links with
the global economy. We are less sensitive to the extent to which
domestic societics, in matters other than economic, are similarly
internationalized by links with the global society of peoples external
o their borders. In Canada, these international socictal links are
structured by a rapidly changing domestic cthnic demography that,
by the 1981 census, included over seventy “well-defined” ethnic
groups.® As a by-product, the tensions and cleavages of many home-
lands are often reproduced in our midst. More generally, according
to Oran Young, “the contemporary period has witnessed growing
shiflts in the pauerns of human attention, information, and expec-
tations which have had the effect of increasing the impact of cvents
occurring all over the world on internal activitics within the individ-
ual units of the system. Fashions both in patterns of consumption
and in political autitudes, for example, now spread rapidly across
national boundaries on a popular as well as clite basis ... There has
been a movement away from parochialism in the perceptual horizons
of broad segments of the world's population.™

Accordingly, although some scholars are unconvinced, there seems
to have been a decline in psychological autarchy, especially among
the citizens of democracies. At least with respect to the movement of
alues and ideas, any view ol the state as a “relatively hard-shelled
unit™ seems out of date.

State élites are subject to pervasive pressures from the international
state system to respond to new norms of state behaviour and citizens’
entitlement. The moral crusade against the racial practices of the
Union of South Africa provides the kind of compelling contemporary
evidence that is less visible in countries such as Canada, whose hehav-
jour is in reasonable accord with applicable international norms. Log-
ically, of course, that sensitive Canadian empathy 1o international
cues, evident in the evolution of the Charter idea, confirms the
domestic impact of external factors more fully than does South Afri-
can vesistance, until very recently, to the international assault on
apartheid.

A strong version of my thesis would claim that the Charter was the
direct result of systemic international factors, that the cues and pres-
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sures from the international environment inexorably pulled citizens
and elites in the direction of certain emergent requirements of state-
hood. A very weak version would attribute only a trivial, contextual
flec91'ati\'e significance to external factors. As my argument procccds'
it u_rlll bCFOI‘nC clear that I see international pressures and inccmivc.;
as inducing, conditioning, and influencing, rather than controlling
or determining. This position, however, is not intended to downgrade
international factors, for my assessment ol domestic lactors is the
same. The state possesses a limited autonomy, and political and
burf:nucratic €lites arc not without choice. That autonomy and that
cho.u:e arc exercised in contexts of opportunity and constraint that
derive .l'rom both international and domestic factors. Part of the
domestic constraint derives from the citizenry, subject, like govern-
ments, to the conditioning of international forces. Further, citizens
have resources which, in a democracy, they employ in the expectation
.llmt their voices will be heard. The government’s monopoly of force
is countered by the capacity of citizens to award or withhold the gift
of !cgitimacy to the state and its office holders. In Western democ-
racics, the criteria governing the bestowal of that gift have been per-
vasively influenced in recent decades by an internationally derived
cqnsciousncss of rights that subtly moulded perceptions of both state
élites and ordinary citizens of the norms that should govern their
relations. '

Whatever utility attends my cfforts to expand on the preceding
pa!ragraphs will depend on the success with which a catalogue of
fairly well-known particulars can be drawn together into a pattern
t'hat makes sense. Only a convincing interpretive framework can give
life to what, in its absence, will be no more than an aggregation of
individual items. '

THE EROSION OF BRITISHNESS

Few aspects of our recent constitutional evolution are move dramatic
than the repudiation of the principle and practice of parliamentary
supremacy by the adoption of the Charter of Rights and Freedoms.
\f\'hi]c the existence ol the override in section 48 — which allows Par-
liament or a provincial legislature te declare that an act in whole or
part shall operate nowwithstanding its conflict with section 2 or sec-
tions 7 to 15 of the Charter — qualifies that repudiation, the override,
a constrained and weak expression of the parliamentary supremacy
that was central to our constitutional tradition for more than a cen-
tury, appears to have little of the legitimacy of the Charter itsell] so
recently arrived. To a large extent, of course, the Charter's legitimacy
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reflects the international mobilization of support for charters and
bills of rights, particularly by the United Nations, which is discussed
below. The ultimate triumph of the Charter in Canada, however, also
reflected a parallel decline in support for parliamentary supremacy.
The socio-intellectual history of that decline remains unwritten, and
my explanation, accordingly, will be somewhat speculative. It was not,
however, simply the converse of growing support for entrenched
rights. Nor can the decline be explained solely by recourse to domes-
tic developments.

For the Fathers of Confederation, parliamentary responsible gov-
ernment was 2 positive heritage that differentiated Canada from the
United States and gratifyingly confirmed the evolutionary nature of
Canadian constitutional development. In the eloquent language of
Alexander Brady, “The consequences of the triumph of responsible
government are many, but one commands particular attention. Cana-
dians could henceforth feel confident that the essential fabric of the
British constitution was their own acquisition, secured through their
persistent advocacy, fitted to their peculiar circumstances, and fos-
tered as the substance and symbol of their political identity in North
America™ In the post-1945 period, the status of parliamentary gov-
ernment in Canada was weakened by the relative decline of the coun-
try of its origin — as a world power, as a centre of empire, and as an
economic leader. That decline, as John Holmes observed, was not
immediately apparent. Britain, sustained by the “aura of a great
power,” still loomed large in the calculations of Canadian policy-mak-
ers into the 1g50s.” In the 1g60s and 1g70s, however, cconomic mal-
aise gave birth to a negative international image, captured in the
phrase “the British disease.” Declining global power gave impetus to
centrifugal nationalism in Scotland and Wales which challenged the
image of political stability long associated with the British political
tradition.

The weakening of Canadian identification with the United King-
dom to which these developments contributed was reinforced by the
diminution in economic links between Canada and the United King-
dom. According to the Macdonald Commission, plummeting Cana-
dian-British trade figures reflected the triumph of “North American
geography ... over the British economic connections derived from
our colonial origins in the British Empire. The National Policy of
1879, designed to integrate us on an East/West basis and supple-
mented by later imperial preference to link us with British markets,
is now but a shadow of its former self ... Britain, a much weaker
power now than when we began our Canadian journey in 1867, has
joined the European Community. Our trade with Britain is much
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17 International Influences on the Charter

reduced from earlier times: it represented 2.2 percent of our mer-
chandise exports and 2.5 percent of our merchandise imports in
1984, well under half of our growing trade with Japan. The United
States is now overwhelmingly dominant as our major trading part-
ner™

British parliamentary supremacy no longer seemed so central to
Canadian identity as the prestige and status associated with connec-
tion to the United Kingdom eroded. Although as late as the 1950s,
opposition to a growing support for a Canadian Bill of Righis could
still be justified in terms of defending our British heritage, and by
tarringa Bili of Rights with the stigma of Americanism,® by the 1970s
such arguments appeared strained. By the time of the 19g8o-1 Spe-
cial Joint Commmittee of the Senate and of the House of Commons
on the Constitution of Canada, dealing with the proposed constitu-
tional resclution to be transmitted to Westminster, the remaining
defenders of parliamentary supremacy were clearly in retreat. The
dominant thrust of the interveners was to strengthen the Charter.
The once-imperial mother had lost the capacity to bestow sanctity on
the parliamentary institutions that had been her most imporiant
nineteenth-century constitutional gift to her Canadian subjects. By
this time, of course, the considerable British interest in a Bill of
Rights for the United Kingdom could only confirm the propriety of
questioning the continuing virtues of parliamentary supremacy in the
Canadian context.

The shifting ethnic demography of Canada made an independent
contribution to the erosion of support for parliamentary supremacy.
At Confederation, about 6o per cent of the population of the new
nation was of British origin; by the 1g40s this had dipped below 50
per cent; it will almost certainly drop below 40 per cent in the near
future, and its continuing shrinkage is virtually guaranteed by the
pattern of immigration. This relative decline is the by-product of the
increasing proportion of the Canadian population that is of neither
British nor French extraction, growing from about 8 per cent at the
time of Confederation, to about one-third of the Canadian popula-
tion in the 1981 census, to §8 per cent by the 1986 census.'® Further,
within the last few decades the compasition of immigrants has
changed dramatically, from approximately 8o per cent from coun-
tries with a European heritage to almost three-quarters from Asia,
Africa, Latin America, and the Caribbean. Almost half of Canadian
immigration now comes from Asia. Between 1971 and 1986 the num-
bers of Canadians who had been born in Africa, Asia, and Latin
America grew by 340 per cent.!' One scholar projects a Canadian
visible minority population, excluding aboriginals, of almost 10 per
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cent carly in the next century, nearly double the 5.6 per cent of the
population that it comprised in 1986."

This cthnic transformation unquestionably attenuates the historic
supportive link between ethnicity and a “a Constitution similar in
Principle to that of the United Kingdom.” British Canada, defined
by culture, history, and positive links to the United Kingdom, has
been replaced by anglophone Canada, united by language, but ever
more heterogencous in terms of race, ethnicity, religion, culture, ori-
gins, and historical memories. Consequently, as Breton argues,
“building a British-type of society is not a legitimate agenda any-
more.® The link between language and constitutional Britishness
that had held for an earlier British Canada was sundered for the
later anglophone Canada that succeeded it. Concurrently, anglo-
phone Canada had 1o readjust to the enhanced status of the French
language in Canada and of Quebec in the Canadian federal system.

Many of the new post-war immigrants, whose numbers steadily
reduced the numerical significance of the two founding European
peoples, came from motherlands where the trusting attitude to the
state implicit in the British parliamentary tradition would have been
a mark of naiveté. Many of the visible minoritics had little prior
experience with constitutional government, British or other. As
minorities, fearful of being singled out for negative treatment, they
were naturally drawn toward the idea of judicially entrenched rights
and away from parliamentary majoritarianism, whose deficiencies
were less visible to those likely to wield majority power.

From a different perspective, a recurring argument in the carly
post-war years was that the influx of new immigrants of varying
cultural and political backgrounds invalidated the historical belief
that respect for rights could be left to a “natural.” virtually automatic
socialization into the British heritage. This trust in the implicit edu-
cative powers of tradition, aside from its questionable applicability to
French Canada, did not extend to many of the new immigrants, for
whom the educative effect of a visible written code was considered
essential.

More generally, as will be noted below, the growing percentage of
Canadians of neither British nor French background challenged a
constitutional discourse that gave privilege to duality and appeared
to grant diminished recognition and status to late arrivals. Self-inter-
est dictated the latter’s antipathy to constitutional assumptions that
stressed origins, foundings, the British and French peoples, and the
constitution which the lauer had built in their own image. Thus
immigration-induced demographic change diminished the legitimacy
granted by its British origins to the inherited written and unwritten
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constitution and challenged the French-English entente that ran
through post-Confederation constitutional history.

Growing support for a Charter in Canada was facilitated by
removal of specific impediments. In this connection, the abolition ol
appeals to the Judicial Committee of the Privy Council in 1949 made
a little-noticed indirect contribution to the lessening of support for
parliamentary supremacy and to the provision of a positive environ-
ment in which Charter support could more easily grow.

The Judicial Committees location at the apex of the judicial hier-
archy [rom 1867 to 1949 had consequences for Canadian constitu-
tional evolution that go beyond its controversial impact on Canadian
federalism. The successful nationalist attack on the Judicial Com-
mittee, a body that had been culogized up to the Depression for the
quality of its jurisprudence and as a link of empire, not only made
the Supreme Court of Canada truly supreme but precipitated a
search for an indigenous Canadian jurisprudence which was now
seen to have been stifled by the long subordination to British law-
lords.™

That search generated receptivity to the international pressure for
a Charter that emerged soon after the war. Part of the explanation
for growing Canadian interest in and support for a Charter, there-
fore, is structural. Advocacy of a Bill of Rights presupposed an auton-
omous Canadian judicial system and thus was politically incompatible
with the domiciling of ultimate judicial power over the Canadian
constitution in London. Charter inierpretation, with its uniquely nec-
essary sensitivity to local conditions and Canadian values, could not
be handed over to an alien court. There is a sense, therefore, in which
the pre-1g4g dominance of the Judicial Committee sustained parlia-
mentary supremacy by inhibiting development of a Charter move-
ment in Canada. Conversely, removal of this structural impediment
cleared the way for a more positive appreciation of entrenched rights
at a time when the general erosion of the British complexion of the
constitution was generating efforts to root it more firmly in indige-
nous conditions. It may also be speculated that, as the monarchy came
to play a diminished role in Canadian constitutional symbolism as
Britain receded from Canadian consciousness and as Canadians were
appointed governors-general, constitutional theories based on def-
erence to élites were harder to sustain. As freedom no longer worc a
crown, and as legitimacy was seen no longer as descending from
above but as proceeding from the mass democracy, diffusion of rights
consciousness encountered reduced resistance.

More generally, nationalist support for a Bill of Rights in the 19508
was part of the historic colony-to-nation movement that had pro-



zo Charter versus Federalism

pelled successive steps in Canadian independence from Great Britain.
In contrast to the overtly political purpose of constraining centrifugal
pressures that drove the federal government’s support for a Charter
in the late 1g60s and the 1g70s, the earlier support had “less to do
with leashing the provinces and more to do with the evolution of the
symbolic basis of the Canadian Constitution from the authority of
the British Parliament to that of the people of Canada.”"®

The intellectual background to the constitutional introspection of
recent decades in Canada is incomplete, therefore, if it does not
encompass the underlying shift in basic constitutional assumptions
that attended the drifting apart of Canada and the United Kingdom.
For the generation of English-Canadian political scientists born
before the First World War, the revered centrepiece of the Canadian
constitutional tradition had been responsible parliamentary govern-
ment. Alexander Brady, for example, saw Canada as firmly rooted
in its British past, while R.M. Dawson took great pride in “the price-
less political heritage which Canada has received from England.”®

For the next generation of scholars, however, the United Kingdom
lost its intellectual centrality. The social sciences and law increasingly
derived inspiration from the United States. Bagehot, Bryce, and
Dicey no longer graced the research footnotes of the professional
students of Canadian politics who became prominent in the 1960s
and 1g70s. By this time, scholars and politicians scanning the inter-
national landscape for possible reforms to patch up or heal a threat-
ened constitutional order seldom looked to the United Kingdom for
inspiration. For advocates of electoral reform, the “British” system
employed by Canadians was contrasted unfavourably with foreign
systems of proportional representation; Senate reformers often
looked 10 West Germany; and the ombudsman role of citizen
defender originated in Scandinavia. While the Charter had diffuse
international roots as well as the next-door American example, these
influences and models all testified to the supplementing of a deriv-
ative British constitutionalism in Canada with a more cosmopolitan
set of influences.

Even the British two-party system, long praised as a role model for
Canadian parties,'” subsequently lost its appeal in Canada, partly of
course because it no longer was an accurate description of the British
scene. In addition, however, various Canadian scholars now identified
serious deficiencies in the Canadian party system which, by the mech-
anism of party discipline, seemed to frustrate regional expression
and thus weaken the legitimacy of the central government. Further,
the party system, as conditioned by the electoral system, could no
longer be counted on to produce nation-wide governing parties, a
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shortcoming that was believed 10 foster alienation in provinces/
regions deprived of significant representation on the government side
of the House of Commons. Virtually all the solutions proposed
involved departures from an idealized British-type two-party system
that had captivated Canada’s English-speaking intelligentsia, espe-
cially on the left, since the 1930s.

The relaxation of the British grip on Canadian constitutional iden-
fity was manifest in the great burst of nationalist activity in the years
just after the war. This included the Canadian Citizenship Act (in
1947); admission of Newfoundland, abolition of appeals to the Judi-
cial Committee, and domestication of part of the amending formula
in Canada (all in 194q9); and appointment of the first Canadian-born
governor-general (in 1g52). In the 1960s, following a long debate,
the adoption of the maple leaf flag signalled the sundering of one
more symbolic link with the United Kingdom.

These developments reflected and stimulated a psychological and
cultural distancing on both sides. On the British side, that distancing
derived from the implicit downgrading of the Commonwealth as the
British moved toward Europe and finally joined the European Com-
munity. On the Canadian side, for reasons already noted, it reflected
the diminishing relevance of the British connection and a concomi-
tant loss of constitutional status for the parliamentary side of the
Canadian wedding of federalism and parliamentary government.
This decline symbolized a more general decomposition of constitu-
tional Britishness and at least suggested that much of the previous
constitutional tradition had been held together by the British identity
that Canadians, especially English Canadians, had proudly brought
Lo its evaluation.

In a separate development, francophone Québécois, little inclined
to revere the British connection or the Westminster tradition, lost one
of their few positive British links with the abolition of appeals to the
Judicial Committee, a court they thought had well served the cause
of Quebec and provincialism.

The capacity of parliamentary government to sustain a sense of
Canadian distinctiveness in North America was conditioned by time
and circumstance. It appears in retrospect that the traditional, pos-
itive evaluation of parliamentary government, unconstrained by
entrenched rights, was intimately linked to the status of the United
Kingdom as a great power and to the related tendency for many
English Canadians to define themselves as British as long as signifi-
cant domestic prestige continued to flow from the British connection.
As that connection lost its instrumental value, Canadian support for
the constitutional theory of parliamentary supremacy was weakened,
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along with a cluster of values, intellectual orientations, and practices
that had previously given the Canadian constitution, and commen-
tary on it, a distinctly British cast. By 198s, when patriation occurred,
the residual British role in the amending process had only the sup-
port of incrtia. For Trudcau, and few would have disagreed, it was
devoid of any constitutional rationale, a leftover constitutional appen-
dix from a previous cra. One by one, the cluster of links bewween
Canada and the United Kingdom, of which it earlier had been only
a part, had fallen away, including the culturally transmitted bias in
favour of parliamentary government.

The weakened appreciation for this formerly potent symbol of
Canadian constitutional identity created a gap in the constitutional
symbolism of an almost completely autonomous nation. The Charter
that emerged to fill that gap brought entrenched rights, judicial
supremacy, and a greatly enhanced role for the written portion of
the constitution — all of which further distanced Canadians from
their British constitutional origins.

From the 1950s to the 198os, the declining allegiance to the British
parliamentary side of Ganadian political life coincided with selective
interest in and positive appraisal of American constitutional theory
and practice. This Canadian interest had two main roots. The first
was the by-product of Canadian judicial autonomy, achicved in 194g.
The ongoing task of umpiring a federal system, along with growing
support for constitutionally entrenched rights, manifested initially in
John Diefenbaker’s weak Canadian Bill of Rights of 1960, and much
more decisively in the 1982 Charter, made it incvitable that the us
Supreme Court and American jurisprudence would acquire a prac-
tical prominence for Canadian scholars and practitioners that they
had previously lacked.

Canadian constitutional scholarship became more comparative
with growing emphasis on American scholarship and experience, as
in the writings of Edward McWhinney,* or sought to incorporate
American legal/constitutional theory into Canadian jurisprudence, as
with Lyon and Atkeys Canadian Constitutional Law in a Modern Per-
spective.”® This American thrust was stimulated by the us Supreme
Court’s lcadership in breaking down segregation and by the courts
liberal policy activism, especially under Chiefl Justice Earl Warren.

The second root which enhanced Canadian appreciation of Amer-
ican constitutional practice sprang from the efforts of Canadian
scholars to uncover a structural reason for the constitutional malaisc
that was generating scemingly irresistible pressures for decentrali-
zation. Smiley’s intrastate analysis of federalism, which argued that
the crucial flaw in Canadian constitutional arrangements was the
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inability of the central government to represent, accommodate, and
tame territorial particularisms, gained considerable support.®® Sub-
sequent scholarship, most notably by Roger Gibbins,?' often saw the
American congressional system, with its absence of tight party dis-
cipline, as greatly facilitating interregional brokerage and thus
strengthening the central government within which such bargaining
occurred.?

Thus, resurgent (and, to some, threatening) provincialism stimu-
lated Canadian interest in the capacity for regional accommodation
of American congressional arrangements. Shifting and flexible con-
gressional coalitions appeared to mobilize legislative support with
much greater sensitivity to regional concerns than was possible with
the Canadian version of the British practice of party discipline. Con-
currently, the emergence of a more demanding rights consciousness,
and the possible utility of a Charter as an instrument of national
integration, enhanced the visibility of the American Supreme Court
as a model to which Canadian judges and constitutional scholars
could look discriminatingly for insights into the future they might
confront. Both of these developments made the practice and theory
of American constitutionalism more, and that of the United King-
dom less, relevant to the constitutional choices confronting Canadians
than had hitherto been the case,

INTERNATIONAL SOURCES OF
POLITICIZED ETHNICITY

The society to which the 1982 Charter was a response had undergone
a profound transformation since the Second World War. That change
was many-sided, but for our purposes its chief characteristic was a
dramatic escalation of nationalism and ethnicity that affected not
only francophenes but also those who fell outside the charmed cat-
egory of “founding peoples.” They in turn came 1o be divided into
those primarily of European descent, at whom the 1971 policy of
multiculturalism was initially directed, and the visible minorities
whose situation was assessed in Equality Now: Report of the Special
Committee on Visible Minorities in Canadian Seciety (1984). Concurrent
with the progression from bilingualism to multiculturalism to mul-
tiracialism, the hitherto quiescent aboriginal pcoples struggled to
achieve a constitutional and practical recognition commensurate with
their self-description as the First Nations of Canada.

Since 1945, a continuing stream of government policy and official
inquiries has tried to come to grips with the ethnic pluralism that
none had predicted in the inter-war years. From this perspective,
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Diefenbaker and Trudeau share a similar pan-Canadianism, which
they sought to strengthen in order to contain centrifugal pressures.
From the Citizenship Act of 1947, to the Bill of Rights of 1960, the
Official Languages Act of 1969, the official policy of multiculturalism
in 1971, and the Charter of Rights of 1982, which gives constitutional
recognition to ethnic and linguistic diversity, the Canadian state has
been continuously grappling with the complexities of an ethnically
heterogeneous society. The domestic politicization of ethnicity to
which these state measures are responses and sometimes stimulants
is fed by international forces, to which [ now turn.

The ending of European empires and the resultant explosion of new
states in Africa and Asia constituted decisive rejection of the ideology
and practice of racial hierarchies based on a presumed European
superiority. Settler communitics in Kenya, Southern Rhodesia, Moz-
ambique, Angola, and Algeria succumbed to indigenous nationalisms.
The United Nations was transformed from a primarily European club
to an unwieldy aggregation of more than 150 member states, many
of which are small and poor, and most of which are non-white. For
the last half-century, the international system has been responding to
the impact of the Third World, whose non-European members strug-
gle to overcome the insult and humiliation they experienced when,
in an earlier era, they were “measured against a foreign standard of
‘civilization and ... found wanting."® The home populations of former
imperial powers, such as Holland, Belgium, France, and the United
Kingdom, were dccisively pushed in a multiracial direction by the
arrival of large numbers of their former colonial subjects. The emer-
gence of new states, often accompanied by civil disorder, led to exten-
sive population displacements, the creation of millions of refugees,
and resultant moral and political pressure on Western democracies to
open their frontiers to the homeless and dispossessed.

These changes in the international environment, in the global rela-
tionship between states and ethnic groups, profoundly affected the
contemporary system of states. Woodrow Wilson's ideal of one ethnic
nationality/one state has turned out to be an unattainable goal for
most of the world’s peoples. According to a recent writer, there are
around 3,000 ethnic or tribal groups conscious of their separate iden-
tities. Well over go per cent of the world's over 150 sovereign states
are muilti-ethnic in composition.?* As a result, the fond assumption
that modernity would bid goodbye to ethnicity and regionalism, and
usher in the triumph of class politics, has once more been put off to
a distant future.

This unpredicted world of race and ethnic nationalism has altered
the ethnic composition, cleavage structure, and politics of many West-
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ern societies, including Canada. Succinctly, the ending of racial hier-
archies in the international system eroded the legitimacy of their
domestic counterparts. The demise of colonialism precipitated Third
World attacks on other surviving examples of racially based segre-
gation and discrimination that had been its hallmark. In particular,
the availability of the un forum greatly enhanced the capacity of
Third World countries to attack surviving racialist doctrines that had
formerly justified their subordination to European imperial powers.
In Jackson’s pointed summation, after referring to the un Charter,
the Universal Declaration of Human Rights, and the un Covenants
on Human Rights, “Racial equality has been installed as a universal
value of the international community.™

The global ideology of racial equality stimulated by this resurgent
ethnicity has increased interethnic and interracial contacts as a by-
product of the liberalized immigration requirements it has fostered.
In general, the significance of race as a category in international
political thought invests its domestic treatment with international
dimensions absent from many other policy areas — hence, the ten-
dency for Canadian aboriginals to scan the international environment
for political resources that can be exploited for domestic purposes.

A host of international conventions, covenants, resolutions, and
treaties provides international legitimacy to the principle of non-dis-
crimination on grounds of race. As early as 1945, in Re Drummond
Wren, Mr Justice Mackay of the Ontario High Court relied on the un
Charter, the Atlantic Charter, and other domestic and international
evidence to strike down a restrictive land covenant barring the selling
of land 10 “Jews, or to persons of objectienable nationality™ The
ethnic and racial restrictions in Canadian franchise laws against Chi-
nese, Japanese, East Indians, and Doukhobors were eliminated afier
1945. In 1g6o, status Indians, who had previously been denied the
franchise on the ground of its alleged incompatibility with their per-
ceived wardship status, received the vote. “In postwar Canada,” com-
ment Carty and Ward, “newly ascendent liberal views on race and
ethnic relations challenged traditional biases in electoral law, and, in
response, governments dismantled these barriers one by one.”

Canada’s aspirations to leadership in the multiracial Common-
wealth, which replaced the empire and its white dominions, enhanced
the country’s exposure to the new cgalitarian idcologies. In 1952, a
plea by John Diefenbaker for the elimination of domestic racial dis-
crimination was linked 1o Canadas membership in the Common-
wealth, “with five to one of those who are members ... being of
coloured races™® The resulting heighiened sensitivity to racial dis-
crimination posed a particular challenge to the historic assumptions
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that lay behind Canadian immigration policy.? As early as 1948,
Indian officials informed the Canadian high commissioner in New
Delhi that Canadas restrictive immigration policy was being used as
an argument against Indias membership in the Commonwealth. By
the early 1950s, small numbers of Asians from the subcontinent were
eligible for permanent residence in Canada — 150 from India, 100
from Pakistan, and 50 from Ceylon. Significantly, these modest relax-
ations are described as an “achievement of the External Affairs com-
munity” and of Lester Pearson.® Foreign ministers, R.J. Vincent
recently argued, must “pay attention to human rights whether they
like it or not,” because they are caught in a network of “the conven-
tions of positivist international law, by their explicit agreements and
by custom and practice. This body of doctrine forms part of their
social world.™ In a more fundamental response in the 1960s to the
changing international environment, Canadian immigration policy
moved decisively from racially discriminatory toward universalistic
criteria, and the resultant change in immigration patterns led to a
more ethnically diverse society.

In general, the rhetoric and ideology of the emerging post-imperial
international order reinforced ethnic and racial identities throughout
the Western world and put on the defensive inequalities based on
ascriptive criteria. The politicization of domestic cleavages, most obvi-
ous with respect to language, race, and ethnicity, also extended to the
division between the sexes, to the disabled, to generational cleavages
as youth emerged as a distinct category, and to multiple life-styles as
sexual liberation movements extended the boundaries of the permis-
sible and the legitimate. The movements behind the assertive self-
confidence of these politicized social categories had an international
component, a factor that explains their simultaneous emergence
throughout the Western world. Diffusion of the new normative order
was facilitated by the easy mobility of persons and ideas across national
boundaries, especially in open societies.>

The example of numerous small and weak mini-states and dwarf
nationalisms reduced the necessary population size and economic
requisites for statehood. In effect, statehood was redefined and the
criteria for its possession were greatly relaxed, as new international
norms and practices established themselves. Thus one scholar,
responding to the proliferation of new states with minuscule popu-
lations, whose existence would have been inconceivable to govern-
ment leaders only half a century ago, categorically asserted that
“there is no minimum size for a sovereign state.”*

For concentrated nationalist groups, like the Québécois, this
change heightened the possibility and desirability of independence

27 Imternational Influences on the Charter

by the provision of examples and justifications that had no counter-
part in the years from Confederation to the Second World War.
Under this new international dispensation, an independent Quebec
would instantly become a significant performer in the international
community of nations. As René Lévesque informed the French
Assemblée nationale in 1977, an independent Quebec would imme-
diately “rank eleventh among more than 150 countries in per capita
income.™

These (especially ethnic) developments challenged the integrative
capacities of governments. Social cohesion became more problematic.
By 1986, visible minorities accounted for more than one in seven
residents of Vancouver and Toronto. In these cities and elsewhere,
English was a second language to large majorities of the student
population in many schools. More generally, as David Cameron
recently observed, the Canada of the future will contain *a few, vast
metropolitan centers which are riotously multicultural” and whose
hinterlands remain populated by “‘old style¢’ Canadians.”™* Where eth-
nic groups had a territorial basis and saw themselves as nations, as
in Quebec, the integrity of the citizenship nation was challenged. For
the Canadian federal government, the containment of Québécois
nationalism, the response to aboriginal demands, and the alleviation
of ethnic and racial tensions became central concerns of statecraft.
Selective recognition of diversity in a succession of policies, and the
bond of rights held in common, emerged as defensive strategies to
contain centrifugal tensions stimulated by the international environ-
ment.

The peliticization of ethnicity put parliamentary institutions on the
defensive, generated an antipathy to majoritarianism, and increased
the attraciiveness of an entrenched Charter. In addition to its man-
ifest role in protecting rights, such a Charter might be a servant of
national unity by strengthening the symbolism and contents of a
common citizenship. It could also be viewed as a response to inter-
national norms of appropriate behaviour in citizen-state relations, in
the same way as modified trade practices were a response o GATT.

THE INTERNATIONAL RIGHTS
DIMENSION

In 1968, Maxwell Cohen attributed the novel and dramatic Canadian
interest in “human rights” to transformed international and domestic
beliefs which had “altered totally beyond anything that could have
been imagined two decades before.* “Human rights,” he continued,
“became ... within the past twenty years, an important piece of
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‘debating’ language ... part of the political dialogue, part of the
debating experience of peoples in all parts of the world, even those
in affluent societies.™”

The most influential catalyst of that transformed climate of Cana-
dian and international opinion was the United Nations, one of whose
purposes has been to foster respect for fundamental freedoms and
human rights.*® Its 1945 Charter, followed by the Universal Decla-
ration of Human Rights, adopted as a unanimous resolution of the
General Assembly in 1948, and subsequent international covenants
on Civil and Political Rights and on Economic, Social and Cultural
Rights have been influential in channelling and stimulating a “rights”
debate in Canada. Within the United Nations, rights are institution-
alized in the various committees that monitor the performance of
states under various UN conventions, in particular committees of the
General Assembly, and in the un Secretariat.® These UN activities
and the proliferation of international normative instruments reflect
the “emergence of a cosmopolitan regime of human rights,”" linked
to a growing body of nascent international law. The latter, in wrn,
has generated a host of rights-oriented non-governmental organiza-
tions, such as Amnesty International, that wield the power of inves-
tigation and publicity on behalf of particular causes.*' The
cumulative result is an extraordinarily high profile for “rights,” both
domestically and internationally.

Initial Canadian responses to the inclusion of rights in the uN
Charter, and to the subsequent Universal Declaration, were distinctly
lukewarm. Canadian officials asserted the superior protection ol
rights under the British tradition, which they rather smugly con-
trasted with American experience, and also stressed the constitu-
tional limitations of federalism in which some rights pertained to
matters under provincial jurisdiction.® Although the Special Joint
Committee of the Senate and House of Commons of Canada on
Human Rights and Fundamental Freedoms (1947-8) and the Special
Commiitee of the Senate on Human Rights and Fundamental Free-
doms (1950) were explicit responses to the requirement for an anal-
ysis of Canadian practice in the light of the Charter and the Universal
Declaration, they did not result in a Canadian version of the Charter.
Nevertheless, it was standard practice for advocates of a Canadian
Bill of Rights from the late 1940s on to cite the un Charter and the
Universal Declaration in support of their position, and the 1950 Sen-
ate committee did recommend a statutory Canadian Declaration of
Human Rights derived in significant part from the Universal Dec-
laration and limited to federal jurisdiction.*® Thirty years later, nearly
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all the civil liberties and human rights organizations that appeared
before the Special Joint Committee of the Senate and of the House
of Commons on the Constitution of Canada (1980—1) stressed Cana-
dian obligations under un international covenants. Human Rights
Commissioner Gordon Fairweather, after citing various uN instru-
ments, by means of which Canada has “increased her accountability
to the world community” asserted that such obligations could not be
met without an entrenched Charter binding on both orders of gov-
ernment.™

Law professor John Claydon identified Canadas international obli-
gations as both “the necessary and pervasive context” surrounding
the Charter’s introduction and adoption and also the “direct inspi-
ration” for strengthening amendments.*® The deputy Minister of jus-
tice, Roger Tassé, clearly indicated the appropriateness of the courts
employing Canada’ international human rights obligations to inter-
pret the Charter.#

The Charter, the Universal Declaration, and subsequent covenants
not only provided domestic groups with a powerful rights rhetoric
legitimated by its N origins but also suggested the criteria by which
performance could be judged. In a forum such as the United
Nations, it was obviously politically preferable for a state to employ
written instruments, such as a Charter, to confirm its formal com-
pliance with its un obligations, than to try and explain that a parlia-
mentary regime might better protect rights than a regime with a
hollow charter designed for external consumption. That same inter-
national pressure put federalism as well as parliamentary supremacy
on the defensive: Canadian legislative response to international com-
mitments requiring provincial action could not be undertaken by the
federal government acting alone.*

Thus the direct and indirect proselytizing on behalf of rights by
the United Nations challenged regimes practising federalism and
employing parliamentary supremacy to modify their constitutional
arrangements, as a Bill of Rights became an almost essential attribute
of contemporary statchood. Accordingly, it is not surprising that a
Bill of Rights has become virtually an automatic component of new
constitutions, or that Bills of Rights have become increasingly com-
prehensive,™ or that an established state such as Canada, that had
long existed without an entrenched Charter, has recently introduced
one, or that New Zealand is seriously considering doing so. In Aus-
tralia, as well, a recent writer suggests, traditional British legal and
constitutional assumptions are challenged by a “global [human
rights] constituency”*® That a number of new states have based their
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constitutions on the Universal Declaration of Human Rights provides
additional testimony to the existence of an international rights
regime.®

Even in the United Kingdom, a Bill of Rights has acquired influ-
ential advocates, including Lords Scarman and Hailsham, while Bri-
tain's membership in the European Community has made it subject
to the European Convention. A Bill of Rights, asserted one of its
prominent legal supporters, would identify the United Kingdom
“wit.h the strong and growing international movement for the pro-
tection of Human Rights,” a rationale frequently employed by advo-
cates of a Charter for Canada.®’ These developments lend force to
the recent suggestion that one possible successor to the no-longer
acceptable standard of (European) “civilization” as a source of inter-
national precepts or norms might be respect for human rights.>

The recent summary of a shrewd student of rights and the inter-
national system provides an appropriate conclusion to these com-
ments: “There is now an area of domestic conduct in regard to
human rights ... that is under the scrutiny of international law ...
EFhis] expose(s] the internal regimes of all the members of interna-
tional society to the legitimate appraisal of their peers. This may turn
out not to have been a negligible change in international society."

CONCLUSION

To 'analyse the 1982 Charter and the process from which it emerged
in ignorance of the international dimension would be to exclude
material essential to comprehensive understanding. The Charter of

.Rights is a legacy of the influence of international factors intertwin-
ing with domestic considerations.

_ First, the declining legitimacy of the constitutional theory of par-
llamentaljy supremacy in Canada is inexplicable without appreciating
the constitutional distancing between Canada and the United King-
dom that accompanied the Canadian progress from “colony to
nation” and the reduction of a formerly great impcrial power, after
the Second World War, to the status of a middle power beset with
serious problems. Second, the separate emergence of a global ideol-
ogy of human rights, and its institutionalized propagation by the
United Nations, dramatically enhanced the visibility and legitimacy
of entrenched charters as constitutional instruments. Third, and
closely related to the second, ethnicity and race emerged as pervasive
components of collective identity and political discourse in the post-
imperial international order. The domestic spillovers in Canada
included heightening of racial and ethnic identities, emergence of an
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independence-seeking nationalism in Quebec, and more liberal
immigration requirements that further added to our cthnic hetero-
geneity.

Canadians were particularly susceptible to the enhanced interna-
tional salience of race and ethnicity and to the vigorous international
rights discourse because of the prominence they accorded to the
Commonwealth and to the United Nations as arenas for action and
as windows on the emergent international state system. Throughout
this peried, therefore, Canadians were readjusting their constitu-
tional machinery and their public identities not in isolation from a
global context that had its own shaping effect on conceptions of the
desired relations between citizens and governments, “The functions
that are viewed as proper and legitimate for the state,” Krasner
observed, “are influenced by general international norms and prac-
tices."™!

The dialectic between governments and peoples does not take place
in isolation from the ocean of states and nations in which both exist.
Indeed, the very concepts of state and nation in different historical
periods are evolutionary products of an international state system
that does not stand still.

Through the last haif-century, as in previous decades, Canadian
first ministers and ordinary citizens responded to various developing
norms of statehood. Trudeau avidly sought elimination of the embar-
rassing continuing amending responsibility of the British Parliament
partly because of its vestigial incongruity in a world where the newest
of the new states, small and poor as they were, had complete pos-
session of a capacity that ancient Canada lacked. Both the independ-
ence-seeking nationalism of Quebec, and the idea and the reality of
the Charter as an instrument to combat it, were stimulated by an
international system in which small states were viable and charters
were international symbols of modernity as well as instruments of
national integration.

The very identities of citizens, and the values they brought to their
role in constitutional politics, were shaped by international factors of
which, especially in the case of group leaders, they were fully aware.
The social movements that provided public support for a Charter
virtually all had a significant international dimension. The feminist
movement, aboriginal demands, gay and lesbian aspirations, and the
claims of many other groups are incomprehensible without recog-
nizing the significance of the international dimension in providing
intellectual and emotional sustenance to the claimants, in providing
them with the positive reinforcement that comes from the knowledge

that one is not alone.
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The constitutional struggle that convulsed us for two decades, the
Constitution Act of 1982 that was the response, the decline of par-
liamentary supremacy, an entrenched Charter, an enhanced judicial
role, the feminist movement, the political emergence of the aboriginal
peoples, and multiculturalism are all linked in more than a trivial
way to developments in the global context that interacted with domes-
tic transformations in Canadian society. Thus, in responding to the
new Canada that clashed with the inherited constitutional order, the
federal government, as the leading actor in constitutional politics, was
responding to the domestic effects of international forces. That a
central component of its response was a Charter of Rights and Free-
doms, an instrument that had been ceaselessly propagated in inter-
national forums, was not a historical accident.

To portray the Charter as in part the product of the tugs and pulls
of the international system, as this chapter has done, is not to employ
the language of determinism. As Gourevitch observes, the interna-
tiona! system is underdetermining. Its effects can be weighed only
after an examination of domestic politics and in full recognition that
states and their leaders are not puppets, but choosers.** But the sys-
tem of domestic pressures, especially if considered as having an exis-
tence independent of the incentives and disincentives offered by the
external environment, is also inadequate and underdetermining. The
delivery of that message, whether thin or portentous may be left to
the reader to decide, has been the purpose of this chapter.

CHAPTER TWO

Constitutional
Refashioning of
Communaty

In a recent article, Charles Tilly observed that “the ends of wars make
accessible to analysis relationships that are normally extremely hard
to distinguish amidst the peace time play of interests and institutions:
relationships among states, between citizens and states, among dif-
ferent segments of the same state.”! The same can be said about 2
major constitutional crisis. Tt highlights relationships and patterns
otherwise less visible.

The title of this chapter may appear vaguely disturbing, with its
suggestion of deliberate manipulation of our identities in the service
of some higher end. On reflection, however, it is evident that the
making and unmaking of political communities are the quintessential
political act. Such making and unmaking are an unending process
as daily interactions between citizens and their governments subtly
transform the meaning of citizenship, the boundaries of community,
and the balance between rights and duties. Simultaneously, the inter-
national environment transmits its own evolving messages, clear at
the core and obscure at the margins, of the contemporary attributes
of statchood and what it means to be a political people.

Occasionally, these gradualist evolutionary tendencies, whose gla-
cial movements are not always easy to detect, are disrupted by pro-
found conflicts that remind us of the precariousness of our civic
togetherness. These challenges to our continuity inspire policies that
attempt to transcend the divisions that threaten our survival — or
contrary policies that are directed to a political divorce. Since these
conflicts and the efforts to resolve them are lorcing grounds for rapid,
intensive collective learning, they deserve more academic scrutiny
than do events in less troubled eras. From this perspective, the Con-
stitution Act, 198z, and particularly the Charter — responses to the
most serious state-threatening challenge in Canadian history — justify
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the extended examination they have received from the scholarly com-
munity. In this chapter, I hope to add to that literature by unremit-
ting focu_s on one dimension of major constitutional change — its
Fommumty-shaping objectives. While this focus has not been ignored
in the extant literature, there is a tendency for it to fade and be
d_lsplaced by the detailed analysis of the fate of particular constitu-
tional clauses as their meaning undergoes judicial refinement. So my
angle of vision here represents an effort to keep alive perhaps the
basu:_ question of constitutional studies: in the Canadian case, the
relation between constitutional choices and the kind of people(s) we
become.

' As a preliminary, a reminder of past examples to shape collective
identities by constitutional instruments will help to set the stage for
more recent cfforts.

HISTORICAL BACKGROUND?

In his Report on the Affairs of British North America (1839), Lord
Durham wrote scathingly of the backward, unprogressive character
of French Canadians, “a peopie with no history, and no literature.”
He (?nlerl,ained “no doubts as to the national character which must
be given to Lower Canada; it must be that of the British Empire; ...
t!lat of the great race which must, in the lapse of no long period of
time, be predominant over the whole North American continent.”
[-)url.mm advocated institutional engineering to submerge the dis-
tinctive nationality of French Canada within the framework of a
united colony where the progressive, superior, commercial civilization
of English Canada would overwhelm the less competitive culture of
the habitant, to the benefit of both. Durham, according to David
Cameron, recognized that constitutional reform, following on the
rece_::nt rebellions, would be of little effect if it left “the elements of
society unaltered.” Thus the purpose of constitutionally uniting the
two Canadas “was to compose Lower Canadian society differently ...
He resolved the problem of two warring nations by dissolving one
into the other™

By the mid-1860s, the inadequacies of Durham’s diagnosis, which
had !ed to the merging of Lower and Upper Canada in the United
vamFe of Canada in 1841, were evident in the continuing French-
Canad!an sense of nationality, the existence ol aggressive French-
Canadian leadership, the emergence of a rudimentary de facto fed-
eral system within the framework of the formally unitary colony, and
the developing recognition of French-Canadian rights. By the early
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1860s, the faltering political system of the United Province of Canada
was becoming unworkable. A new arrangement was necessary.

In the competition between institutions and ethnicity, the latter had
triumphed. In the next phase of constitutional crafismanship — Con-
federation — the limitations of institutional engineering directed to
the disappearance of French Canada induced a more sociological
sensitivity to the enduring factor of national consciousness in the
minority. Confederation was more respectful of French-English dual-
ity. Federalism in the 1867 act was designed to minimize ethnic com-
petition between French and English by separating the united
province of Canada into two provinces, Quebec and Ontario, to be
dominated by French and English majorities respectively. Both com-
munities thus escaped from the destructive interethnic competition
of their recent past into provinces they separately controlled.

Confederation, however, was more than a responsc to and accom-
modation of ethnic linguistic duality, or of the colonial diversities in
Atlantic Canada. In the same way as the Act of Union of 1840, it
had major community-building tasks on its agenda. The highly cen-
wralist federal structure, which originally encompassed four provinces
and added Manitoba in 1870, British Columbia in 1871, and Prince
Edward Island in 1873, lacked the support of a national community
at its inception. There were no Canadians in 1867, partly because,
while the colonists were linked to a common British imperial author-
ity, they had been politically shaped in scparate colonies, with the
partial exception of course of the Act of Union expericence of the
future citizens of Quebec and Ontario. Further, the élitist nature of
the move 1o Confederation did little to develop identifications with
the new country within the still colonial citizenry.

Canadians, accordingly, were a project for the future, not an inher-
itance from the past. They were to emerge as a result of the dominion
government’s successful performance of its responsibilitics, including
the essential nation-building tasks of territorial expansion, infra-
structure development, and economic growth. From this perspective
the act of 1867 was a mobilizing instrument designed to create a new

people whose historically based provincial identifications, derivec
from separate colonial pasts, were to be supplemented by developing
.dentification with the new central government and the new Cana
dian community it was fostering. John A. Macdonald, as is wel
known, was confident that the provinces would become progressivel:
insignificant in the not-too-distant future.

This, however, was not to be, for the BNA Act, 1867, as John Whyu
recently reminded us, “contained an equally powerful idea, that o
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the federal division of legislative powers, which did match the diverse
nature of Canada’s communities."Macdonald’s vision, he notes, “did
not ... take. One can only assume that it did not match the economic,
social and political reality” The failure to “take,” of course, was rel-
ative. The country survived. Canadians were created, and the result,
120 years later, is one of the oldest continuing political systems in the
world. So this experiment in fashioning a community worked, albeit
perhaps not as fully as some had hoped.

Our subsequent community history includes creation of two new
provinces, Alberta and Saskatchewan in 1gos, and the addition of
Newfoundland as a tenth in 1949. In the former, two new provincial
identitics emerged in response to the de jure existence of the new
jurisdictions created by drawing lines on a map. In the latter, a new
Canadian identity emerged in response to the joining of Canada,
while Newfoundlanders sense of self, formerly that of an independ-
ent people, was reduced to a provincial identity.

Thus the country became more federal as it matured, growing
from four provinces to ten provinces and two territories. The more
than century-long dialectic of the interaction of the two orders of
government with each other and with the societies and economies of
an expanding Canada has been analysed in numerous scholarly
accounts.

Both world wars of this century stimulated popular identifications
with the central government in English Canada, heightened tensions
between French and English, especially in the First World War, and
strengthened provincial identifications in Quebec as French Cana-
dians recoiled from the insensitivity of the other “founding people”
to French Canadians lesser psychological involvement in European
wars. In the 1950s, an alieged nationalizing of sentiment among élites
in the command posts of an interdependent society and economy was
seen as portending inexorable centralization. Two decades later,
apprehensive scholars in English Canada thought that the country
was headed for breakup as a centrifugal provincialism, seemingly
heedless of the larger community, threatened to fracture the Cana-
dian collectivity. Most recently, of course, that fear was occasioned
outside Quebec by the vigorous attempt of the Parti québécois to
attain independence, the better to fashion its population into a single
people. That dream, too, has been at least temporarily vanquished
by the results of the Quebec referendum of 1980 and the subsequent
constitutional settlement that Quebecs government refused to sign.
Thus the relationship between the constitution and the Canadian and
provincial communities has seldom dropped off our political and
intellectual agenda.

e

37 Constitutional Refashioning of Community

The Constitution Act, 1982, is the most comprehensive use of con-
stitutional arrangements to refashion the Canadian people that we
have seen since Confederation. It emerged from a titanic intergov-
ernmental struggle interspersed with bouts of manipulated popul-
ism. It contains within itself, as is noted below, the contradictions of
the competing visions of the contestants who, except for the govern-
ment of Qucbec, were prepared (o sign an agreement that none could
wholeheartedly endorse. (The Meech Lake Accord, an even more
recent attempt to remake community in Canada, is discussed in chap-

ter 4.)

RECENT IMAGINED
RECONSTRUCTIONS OF
COMMUNITY

The road to the Constitution Act of 1982 is littered with competing
visions of desired relations between communities and governments
that fell by the wayside as the options narrowed. They are, however,
not without interest, for they were all passionately espoused by influ-
ential actors at various times, and their defeat was not inevitable.
Indeed, in the late 1g70s the sovereignty-association option, or failing
that the independence of Quebec, seemed not at all improbable as
the allegiance of Québécois 10 Canada was underestimated. That the
bout of constitutional introspection that produced the 1982 act ended
with no improvement in regional representation at the centre was also
an outcome that would not have been predicted by the constitutional
intelligentsia of English Canada. On the contrary, _had reform
responded to the prevalent diagnosis and prescriptions in the anglo-
phone political science community — that institutional reform must
make the centre more representative of the regions — such a change
would have been the first priority.

So, while our memories are still fresh, and before the victory of
the Constitution Act is accorded an undeserved inevitability, it will be
instructive to examine briefly a few of the unsuccessful reform pro-
posals. They reveal by their diversity the profoundly varied and oﬁcp
contradictory constitutional relations between governments and soci-
cties that can be favourably envisaged by inteiligent political élites
once the sanctity of the existing order is challenged. Since these pos-
sibilitics were not utopian dreams but realistic options, we must con-
clude that the existing societies and economies of the countr)'_could
have adapted, under certain plausible conditions, to a rich variety of
constitutional futures. Merely to cite such options is a salutary
reminder, even if only speculative, of the modified civic identities and
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conceptions of community that we would have imbibed under the
nurturance of differing arrangements. By implication, we are also
reminded that who we are is a contingent achievement, the product
of a particular history and geography and specific constitutional
arrangements and policies — in brief, an ever-renewed evolutionary
outcome that has no indefeasible entitlement to be the civic identity
available for or chosen by our grandchildren.

We, and they, might have been shaped by the sovereignty-associa-
tion option proposed by the Parti québécois, by various versions of
federal-system renewal put forward under the capacious rubric of
intrastate federalism, or by a renewed federalism transformed by the
federally proposed Charter of Rights in association with Ottawa's pre-
ferred amending formula. None of this trilogy of possible constitu-
tional futures, to be discussed below, was implemented, although a
modified version of the federal Charter, coupled with the very dif-
ferent provincialist amending formula of the “Gang of Eight,” is now
part of the constitution. These three packages are far from exhaust-
ing the might-have-beens that surfaced in our long bout of consti-
tutional introspection, but they will suffice for our objective of
underlining the need to think of constitutional change as the master
instrument of community transformation.

The P, Sovereigniy-Association, and
Canada without Quebec

The transformation sought by the Parti québécois (rQ) was based on
the premise that the coexistence within the same constitutional order
of the two ethnic nations of French and English, a minority and a
majority respectively, was inherently damaging to the interests of the
former. In the two distinct nations concealed “behind the fiction of
ten provinces,” in René Lévesque’s phrase,® political power was driven
by an ethnic dynamic. Thus English Canada naturally wields power
on its own behalf in the central government and in the nine provincial
governments where it is in the majority”? A litany of incidents, from
Riel through conscription crises to assimilationist attitudes toward
francophone minorities outside Quebec, provided much evidence for
Lévesquess thesis. Further, Quebec, with the only government directly
under majority francophone control, was constantly threatened, from
the indépendantiste perspective, by the insatiable anglophone appe-
tite for centralization. For the francophone majority in Quebec, this
resulted in chronic insecurities and unstable, wavering identities hos-
tile Ito the requirements for cultural growth in the contemporary
world.
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Throughout the pQ’s nationalist advocacy runs the recurring image
of a people who are not whole, who live “without an arm or a leg —
or perhaps a heart.” There is also, as Handler points out, a negative
vision, a pessimistic fear or recognition that survival is always pre-
carious, always threatened. Thus language legislation is a response
to “the cultural and linguistic disintegration of French-speaking Que-
beckers,” and a government role in cultural development is a response
to “our state of advanced deculturalization.™

Independence-oriented Québécois nationalism is deeply hostile to
the ambiguities inherent in federalism and thus resents Ottawas nat-
ural tendency to foster a Canadian identity. The Québécois nation
cannot survive in such a fluid environment in which its members are
disoriented by the conflicting cues as to who they are that emanate
from coexisting state authorities in Quebec City and in Ottawa. “The
crucial axiom is always the same: an individual, human or collective,
cannot be two things at once. To divide one’s allegiance, affiliation,
or identity is to court disaster.™"

A vital national culture, according to g nationalist theory, requires
a strong nurturing state with full jurisdictional capacity, “for coherent
and efficient policy cannot be applied by a government if it has only
partial powers and mere portions of the fiscal resources.”' Such a
state would have unimpeded access to its citizenry, unlike the Quebec
government in Canadian federalism, whose system of dual loyalties
“divides Quebeckers against themselves™? by generating a distracting
allegiance to another government controlled by an ethnically and
linguistically distinct majority. In McRobertss summary, “the pQ coa-
lition was united by the idea of the Quebec nation, and the necessity
of its accession to independence.”® To Lévesque, a cohesive society
conscious of its identity that never experienced sovereignty would
“always remain a tainted society.""

A separate, although related point, was that an independent Que-
bec would encounter less resistance to its nationalist purposes from
anglophones and allophones within its borders when both of the lat-
ter were deprived of the emotional and practical support of Cana-
dians outside Quebec, of the federal government, and of the
Canadian constitution. One purpose of independence was to drive
home to the English minority the message that Camille Laurin had
delivered to them in 1978: “English-speakers had best learn to see
themselves as a minority, not as the Quebec wing of the English-
Canadian majority™"* (Not surprising, the non-francophone minori-
ties voted overwhelmingly against sovereignty-association in the 1980
referendum, recognizing that one of its purposes was to weaken their
status, power, and recognition. The best estimates of the “yes” vote
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among non-francophones “place it at no more than 5 per cent.”'®)
Thus the independence movement sought constitutional change to
eliminate the direct influence over Québécois of Canadians outside
its borders wielding federal government powers and to strengthen
the political power of the province’s French- speaking majority over
the internal minorities in its midst. Independence was to be a
straightforward instrument of nationalist affirmation for the fran-
cophone majority.

From the pQ’s nationalist vantage point, federalism was thus clearly
both nation-dividing and -weakening, possibly even nation-
destroying. The thin layer of Canadianism fostered among Quebecs
francophones by the central government was nation-dividing, and
federalism’s withholding of jurisdictional levers from Quebecs gov-
ernment was nation-weakening, because it inhibited the mobilization
required for successful nourishment of the small and beleaguered
French community in North America. As a province, stated Lévesque,
Quebec was only a “haif-fledged state” whose government adminis-
tered a “truncated version of sovereignty™'” In the summarizing
words of Quebec-Canada: A New Deal: “The fact that it is impossible,
in the present federal framework, for Québec to become a nation,
constitutes the very basis of the Canada-Québec political problem."'®
The existing federal system could produce only a misshapen people.

While the political theory behind pQ nationalism logically led to
political independence, various practical and democratic considera-
tions led to both the propasal for an economic association with Can-
ada and the referendum by which sovereignty-association was to
achieve democratic legitimacy. The former was frequently described
as an appropriate recognition of economic interdependence that was
manifest internationally in the liberalized international trading order
generated by GATT. Also, of course, the idea of an economic associ-
ation was designed to reassure a cautious clectorate that change
would be orderly, as a high degree of continuity in economic relations
with Canada would accompany political severance. The latter, the
referendum, was intended to mobilize the community behind the rq
project, to enhance Quebecs power at the bargaining table where
constitutional futures would be negotiated, and, presumably, to
ensure an auspicious base of community support for the future inde-
pendent nation in a difficult transition period. Referenda, since more
than one might be required, were in themselves instruments to build
community consciousness in an era in which democratic consultations
were the most highly sanctioned bestowers of legitimacy. That the
referendum in fact gave resources to the Trudeau federalists was the
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kind of unintended consequence that often atiends high-risk strate-
gies.

The unanswered community question that would have followed the
comp.let_c independence of Quebec or negotiation of an economic
association was the future of the lefi-over Canadians in the remaining
nine provinces and two territories, suddenly possessed of a shrunken
central government: a defeated majority whose pan-Canadian iden-
tity had been destroyed against its will.

In spite of the distinct possibility that the referendum might suc-
ceed in its mobilizing purposes and produce unpredictable conse-
quences for the rest of Canada, there was negligible preparation for
this state- and community-threatening danger. Not surprising, the
manner in which Canada without Quebec would or should reconsti-
tute itself was of little concern to Quebecs independence-seeking
nationalist élite, as it introspectively focused on its own great history-
making project. It was surprising, however, that the same absence of
attention characterized governments and constitutional thinkers out-
side Quebec.

There were strategic reasons for this myopia: the desire not to give
credibility to the possible division of Canada into two or more states,
as well as the practical constraints that available resources had to be
concentrated on keeping the country together. Nevertheless, the lack
of preparation for the worst-case scenario, both within governments
and among the public, would have been seriously debilitating in those
confused early days when a Canada without Quebec would have
begun to take shape or to disintegrate. The new definitions of com-
mur.lily constructed by and for an English Canada unprepared to be
on its own would havé been profoundly affected by the shattered
institutional legacy left by a departing Quebec.

At least initially, the breakup of Canada caused by Quebec inde-
pendence would have been more damaging to the Canadianism than
to the provincialism of the survivors. The defeated dream would have
been the Canadian vision of a coast-1o-coast country assiduously cul-
tivated by the federal government, a country that had very recently
come to acquire a self-definition as a bilingual people with two official
languages. In marked contrast, however, to its devastating conse-
quences for Canadianism, the triumph of Quebec nationalism could
be viewed as a triumph of provincialism, admittedly carried to the
extreme, that might have contagious effects on the incumbent polit-
ical élites in the capitals of the other nine provinces. In general, their
reaction through the 1g70s to Quebecs challenge to the countrys
survival had been to see it as an opportunity to gain advantages for
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their own provincial governments and peoples. Thus, given the con-
trast between surviving and powerful provincial élites and a defeated
and reduced Canadian élite deprived of its historic raison d'étre, at
least the early attempts of constitution-making for a Canada without
Quebec would have been responsive to a centrifugal provincialism of
governments.

The difficulty that Canada without Quebec would have had in
coming to grips with its new and unsought existence would have been
— until the dust had cleared — a repeat of the difficulty experienced
by English Canada throughout the constitutional debates. The rQ’s
effort to portray Canada as composed of two nations, with Quebecs
government speaking for one of them, fell on deaf ears in English
Canada, simply because English Canada has no corporate existence.
It lacks a government of its own that it can employ as an instrument
of its political desires. The provincial governments outside Quebec
speak only for the provincial dimension of English-Canadian exis-
tence.

Such an aggregation of provincialisms does not constitute a polit-
ical voice for English Canada as the majority nation in the two-nation
definition of Canada hypothesized by some Quebec nationalists. Fur-
ther, the central government, especially in its recent dualist phase,
can be viewed as the government of English Canada only by partisans
whase ideology blinds their vision. In the more than four decades
since Louis St Laurent assumed office in 1048, the prime minister-
ship has been held by Quebecers for more than thirty years. Regard-
less, however, of who is prime minister, Ottawa cannot be other than
the government of all Canadians, incorporating and expressing all
the major cleavages to which Canada is subject. The Report of the
Task Force on Canadian Unity (1g79) lucidly expresses the dualistic
imperative that informs that viewpoint: “Canada, seen from the fed-
eral government's perspective, is a linguistically dual federal state
composed of two societics — one French-speaking and one English-
speaking — which extend geographically beyond the borders of any
one province. Thus the federal government believes that it is neces-
sary that this linguistic duality be more fully reflected in Canadas
central political institutions and in federal policies and programs.™*

These observations suggest the following three summary points
about the relation of angiophonc Canada to the constitution:

1 - The constitution does not provide anglophonc Canadians with
any political outlet or government authority through which they can
speak as such.

2 - The political voice of anglophone Canada is either fragmented
into provincial arenas or is, and must be, combined with the other

43 Constitutional Refashioning of Community

linguistic national community in the operations of the federal gov-
ernment.

3 - These constitutional considerations make it extremely difficult
for anglophone Canada even to conceive of itself as an actual or
potential political community and thus to make plans for an inde-
pendent future without Quebec. The existing federal system, espe-
cially when Ottawa is sensitive to Canada’s historic French-English
duality, pulls anglophone Canada away from a sense of itself, It either
Tegiuces it Lo competing provincialisms or incorporates it into a dual-
istic pan-Canadianism.

Ultimately, these structural considerations explain why no one
spoke for English Canada in the constitutional debates. No govern-
ment could undertake the task, and a spokesperson lacking govern-
ment connections would have been rootless and devoid of the
legitimacy conferred by possession of political office.

Intrastate Federalism

The sovercignty-association analysis defined the constitutional prob-
lem as the conflicting coexistence of two nations, the contemporary
version of the French and English “founding peoples,” in a system
that could not satisfy the aspirations of both peoples simultancously.
The logical power of that two-nations analysis required retreat of the
French fact to Quebec, treatment of Canada outside Quebec as Eng-
lish-Canadian territory, and consequently relative indifference to fran-
cophone minorities in English Canada and to non-francophone
minorities — anglophone and allophone — in Quebec.

-The intrastate federalism debate, by contrast, defined the Cana-
dian problem as the need to find new institutional/constitutional
arrangements to express better the provincial dimension within the
structures and functioning of the federal government. The tendencies
to equate federalism with the division of powers and to assume that
the provincial aspect of Canadians existence could be adequately
channeled through provincial governments were both challenged by
the intrastate analysis.

The terminology of intrastate federalism was received in the 1970s
as an innovative contribution to the lens through which both scholars
and practitioners viewed federalism. Nevertheless, there is a sense in
which it was simply a restatement of a perennial issue in federal
systems ~ in the Canadian case, how cither the provincial or national
dimension of our existence should influence the exercise of govern-
ment power at the other level, or what the mechanisms should be for
what J.R. Mallory called “the interpenetration of one level of govern-
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ment by the other™® K.C. Wheare, the distinguished British consti-
tutional scholar, described the arrangements of 1867 as quasi-federal
precisely because of the many instruments available to the national
government to intervene in provincial arenas.®! These included dis-
allowance and declaratory powers, appointment of the lieutenant-
governor, the latter’s discretionary power to reserve provincial legis-
lation, and federal appointment of superior, district, and county court
judges.

The term intrastate ﬁderalim, coined by Donald Smiley in 1971,
turned Wheare's quasi-federalism upside down with its suggestion
that a constitutional response to aggressive provincialism need not
take the form of decentralization via the division of powers. Refash-
joning of the central government to make it more responsive to pro-
vincial concerns could perhaps challenge the *alarming extent [to
which] Canadian interests and attitudes which are territorially delim-
ited have come to {ind an outlet exclusively through the provincial
governments.”

This intrastate analysis became virtually a new conventional wisdom
in the 1g770s, especially among political scientists. Its positive reception
was facilitated by the regional imbalance in the Trudeau-led Liberal
party, which governed with only one brief interruption from 1968 to
1984 and which, except after its first election victory, in 1968, had
limited representation in its caucus from the three prairie provinces
and only a bit more from British Columbia. Quebeds virtual exclusion
from the Conservative caucus during Joc Clark’s short-lived Conser-
vative interlude (1g979-80) provided additiona! confirmation that
single-party government often experienced serious deficiencies of
regional representation on the government side of the House.

Iis intellectual and political profile was greatly enhanced in the
mid- to late 1g70s when the governments of the four western prov-
inces entered the constitutional debate in a serious way. The Social
Credit government of British Columbia, in particular, became a pow-
erful advocate of intrastate reforms that would increase its influence
as a government in national politics, mainly by the vehicle of a
reformed Senate dominated by provincial governments.

The basic intrastate thesis, which surfaced in numerous proposals
for constitutional reform, was that Ottawa, constrained by the British
practice of responsible parliamentary government and its concomi-
tant of party discipline, was insensitive to the pervasive regionalism
and dualism which the Pepin-Robarts Report (1979) saw as the defin-
ing characteristics of Canadian society. In practical terms, as that
report indicated, existing arrangements facilitated the harnessing of
dualism and regionalism by provincial governments and thus trans-
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lated those powerful social forces into agents of provincialism
Reg_nonalism slid into provincialism because no other conceptions ot:
!'eglonali‘sm had the governmental power equivalent to that of a prov-
ince behind them. The francophone side of dualism was translated
into a threatening provincialism by the drive of Quebecs government
to bc_zcome the sole legitimate representative of a French Canada
restricted to Quebec, and redefined as Québécois. For well-known
reasons, the Senate, the obvious instrument for injecting the provin-
cial dlm'ension into the federal government, had only limited capacit
as a_bellevable advocate of provincial/regional concerns. '
_ Given .the hypothesized inability of the federal government effec-
tively to incorporate and represent the primary sociological realities
of Canada, labelled territorial particularisims by Smiley, that govern-
ment was considered to be rootless. Accordingly, the provinces were
viewed as having more legitimacy than jurisdiction, and the federal
government as having more jurisdiction than legitimacy.
Since the intrastate perspective was hostile to restoring equilibrium
by transferring jurisdiction to the provinces, the logical solution was
to enhapce Otlawa's legitimacy. Since the latter’s attenuated legitimacy
was attributed to its inadequate contact and empathy with provincial
value_s anr:i concerns, the solution was to incorporate provincial per-
spectives into its workings, a process often described as federalizing
central-government institutions, or rather more bluntly by the Can-
?da West Foundation as injecting “greater regional political muscle
into decision-making at the federal government level.™®
'I"hf’. gqvcrning assumption, in Smileys language, was that “tern-
torfahsm. is the dominant circumstance of our political life. The insti-
tutional imperative then is 1o so modify our political structures as to
secure the more effective channelling of territorially-demarcated atti-
tude§ and interests through the central government rather than the
provinces alone.”™ The institutions through which this goal was to be
achieved were as varied as the ingenuity of reformers and included
the Supreme Court, both houses of Parliament, the bureaucracy, and
. federal boards and agencies. g

It. soon became evident, however, that the evocative phrase “fed-
:erahz!ng central government institutions” had two quite different
meanings that were not always adequately distinguished in the early
- days ?f the debate. One meaning, provincialist intrastate reform, usu-
ally !nvolved a revamped Senate whose members were to be
gppomled by and accountable to provincial governments and that
;I_fumlld have responsibilities for monitoring and if necessary vetoing
'fﬁ;:_deral programs, policies, and appointments considered to be espe-
cially salient for provincial governments and their communities.”
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Such reformers wished to bring provincial governments directly, if
selectively, into the workings of the central government. Their pro-
posals tended to accord minimal significance to the Senate’s tradi-
tional second-chamber role of reviewing and revising legislation
received from the Commons and 1o stress a new role of managing -
in ways that were not always clear — the interdependence of govern-
ments in the federal system.

The second meaning, centralist intrastate reform, typically involved
restructuring of representation in such federal institutions as the
bureaucracy, the House of Commons (by electoral reform), the Sen-
ate, and various boards and agencies. The major purpose was to
enhance Ottawa's provincial sensitivity in ways that did not involve
provincial governments or their dclegates intruding in national
affairs, especially in Parliament. The clear objective was to weaken
the capacity of provincial governments to assume a roving mandate
on the national stage on behalf of allegedly provincial interests,
regardless of jurisdictional nicetics, by allowing Ottawa more effec-
tively to represent pravincial concerns. The incorporation of provin-
cialism directly into the centre would facilitate provincialism’s
blending with the pan-Canadian vision appropriate to the federal
government. The assumption was that strengthening Ottawa’s provin-
cial credentials would reduce provincial governments' propensity to
speak for provincial values and interests in matters under federal
Jjurisdiction.

As Richard Vernon suggestively observes, a federation is not merely
a regime of co-ordinate governing authorities but also postulates and
generates co-ordinate citizenship. To divide authority, in other words,
is also to divide the citizen. In a system of classical federalism, in
which both orders of government scrupulously respect their juris-
dictional boundaries, the federal citizen's task of dividing his’her
identities and loyalties is relatively straightforward.?® However, as
Vernon notes, citizenship is immensely more complicated in intrastate
versions of federalism, where the national dimension of politics also
incorporates the provincial orientations of the citizenry.

Precisely how versions of intrastate federalism might reshape the
dual citizen identities, loyalties, and sense of belonging of a federal
people is not easily answered. It would depend partly on constitu-
tional particulars, whose societal consequences are beyond the limited
predictive capacities of contemporary social science. The few follow-
ing, crude paragraphs, therefore, can remind us that constitutional
reform changes simultaneously civic identities and the nature of cit-
izenship, even if there is limited agreement on the precise nature of

that change.
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Both centralist and provincialist intrastate perspectives would have
brought provincial and national identities and loyalties into more inti-
mate contact in the psyches of individuals, for their very purpose
was to bring a provincial dimension to the policy discussion of matters
under national jurisdiction. Conceivably, depending on the nature
and_ extent of intrastate reforms, the citizen might rarely see purely
national aclors taking decisive action in response to their own inde-
pendent assessments of the needs and interests of the single pan-
Can.adian community. As Jennifer Smith cogently observes, proposals
for intrastate federalism are based on the thesis that the separation
of local and national issues is impossible and that a distinctive
“national political discourse liberated from local concerns” is not ten-
able_, thus denying key assumptions on which the original Confed-
eration agreement was based.¥’

Nevertheless, within the common features discerned by Smith, it
is obvious thau the superficially similar perspectives of centralist v.
provincialist versions of intrastate reform in fact postulated very dif-
ferent shaping purposes to the constitutional/institutional changes
they scught. The provincialist model sought not only to enhance the
significance of provincial communities relative to the national com-
mugnity but to do so by extending the capacity of provincial govern-
ments to represent, and thus to shape, the communities they
governed, with respect to matters hitherto thought of as subject to
federal jurisdiction. The dual civic identity of the citizens of a federal
state would be readjusied to strengthen provincial identities relative
to a pan-Canadian one, to weaken an autonomous national identity,
to reflect a fusion of their provincial and country-wide selves in the
national arena, and to link the identities and perceptions of provincial
residents more tightly to the cues transmitted by the now more pow-
erful incumbent provincial government élites. This system, designed
to extend the sphere within which provincial governments could
speak authoritatively for their people, was necessarily hostile to the
e‘xpression of intraprovincial diversities in central government sct-
tings. There was little agreement on whether giving such provincial
!‘epresematives a national platform would mederate their provincial-
ism, as Pepin-Robarts believed, or simply legitimate the frustration
of federal initiatives by untamed provincial plenipotentiaries, as some
critics feared.

; The centralist intrastate version, by contrast, typically sought the
input of a moderate provincialism, detached from provincial govern-
ments, that was to be incorporated in a subordinate way into the
country-wide vision of a Canadian people that was more than an
aggregation of their provincial selves. Diverse, even contradictory,
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viewpoints from individual provinces were not deplored. Some fed-
eral proposals gave them ecxaggerated representation, as in Bill
c-60's proposals for Senate reform, the better to confirm that no
provincial government spoke for a monolithic citizenry — that its voice,
indeed, was only one of many provincial voices.”® From the citizens’
perspective, histher provincial identity would have diffuse, frag-
mented representation on the national stage. It would accordingly be
less resistant to assimilation in a pan-Canadian national orientation
than would be citizens represented by provincial government—
appointed élites in a reformed Senate dominated by the provinces.
In addition, of course, unlike reforms suggested by provincial gov-
ernments in the 1g70s, Ottawa’s proposals were always sensitive to
one of the upper houses traditional roles, as a chamber of sober
second thought — a responsibility that would have de-emphasized the
provincial orientations of new senators and thus of the residents of
the provinces for whom they spoke.

In both versions of intrastate reform, however, the provincial/
regional dimension would have been given added weight in the gov-
erning of Canada. Conversely, especially in the provincialist version,
the flow of national influence into matters under provincial jurisdic-
tion would be filtered, checked, and attenuated.

The intrastate perspective structured the reform agenda around
the representation of regionalism, immediately redefined as provin-
cialism. The intrastate debate was a debate about federalism which
attributed Ottawa’s weakness and the strength of the provinces to the
latters’ much greater access to the sources of governmental vitality
and legitimacy — provincial identities and communities. Ottawa's
weakness reflected the weakness of the national community on which
it rested. Only by becoming more provincial could the national gov-
ernment be strengthened.

To accept these terms for the constitutional debate normally
worked against any conception of a Canadian community composed
of individual rights-bearing citizens. Accordingly, the intrastate per-
spective tended to be unsympathetic to the political philosophy of a
charter and hostile to political perceptions of the Canadian com-
munity that stressed sex, ethnic, cultural, racial, linguistic, aboriginal,
life-style and other cleavages that were not demarcated by provincial
boundaries. Although some reform proposals, such as those of Pepin-
Robarts, overcame this bias and recommended both intrastate fed-
eralism and a charter, more purist intrastate perspectives naturally
found their most ardent advocates among provincial governments.
The federal government displayed only spasmodic interest, almost
invariably opted for the centralist variant which did not enhance
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provincial governments’ power, and was always apprehensive that the
too explicit recognition of regionalism at the centre would foster it
at the expense of a national community which, federal officials reit-
erated, was more than an aggregation of provincial communities.
Neither version of the intrastate reform thrust, which generated
dozens of supportive proposals from governments, professional asso-
ciations, and individuals found its way into the revised 1982 consti-

tution.

The Federal Amending Formula and the Charter

Shortly after the breakdown of the First Ministers Conference in
September 1980, Prime Minister Trudeau announced that the federal
government would proceed, unilaterally if necessary, to request the
United Kingdom's Parliament to amend the BNA Act onc last time.
The limited proposals to be sent to Westminster —a Charter of Righis
binding on both orders of government, a complicated process for
determining within Canada a domestic amending formula within a
limited time period,” and patriation as a by-product of the latter —
threatened major surgery on Canadian federalism. As the proposals
werc modified in the parliamentary committee hearings, that threat
was strengthened.

The federal package is not the relatively unmodified source of the
Constitution Act of 1g82: the amending formula that Ottawa pro-
posed for consideration after patriation was pre-cmpied by intergov-
ernmental agreement, excluding Quebec, on an alternative formula.
Its significance lies rather in the overall coherence of its guiding
assumptions. This coherence - the packages components were
shaped by the guiding vision of a single government and thus unsul-
lied by the compromises of executive federalism - contrasted dra-
matically with the lack of symmetry, discussed below, in the actual
Constitution Act that Canadians received in 1982.

The most important component of the federal package was the
Charter of Rights. Trudeau put the Charter at the top of the agenda
as soon as he realized that constitutional discussions were unavoid-
able. He sought to “entrench the shared political values of all Cana-
dians in constitutional law."® The Charter was always more than an
instrument to protect the rights of Canadians against their govern-
ments. The larger political purpose, which explains its tenacious
sponsorship by the federal government, was Lo strengthen national
unity by providing constitutional support to a new definition of Cana-
dians as a rights-bearing citizenry regardiess of location.®' These
rights, cnforceable against both orders of government, were intended
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to strengthen the Canadian component of civic identity by being
uniformly available and by limiting the capacity of federalism to gen-
erate diverse treatment of citizens as demarcated by provincial
boundaries. As it emerged from the Special Joint Committee of the
Senate and of the House of Commons on the Constitution, the Char-
ter also contained clauses of special interest to women, aboriginals,
multicultural Canadians, the disabled, and others who were thus
promised constitutional identities and status they had previously
lacked. Their recognition was at least a weak dissent from the prop-
osition that the only really important communities were those directly
linked, as national and provincial communities, to the governments
of Canadian federalism.

A central objective of the Charter, directly responsible for section
23 dealing with minority-language educational rights, was to provide
constitutional support, subject to certain explicit conditions being
met, for the provision of French-language education for francophones
outside Quebec, and English-language education for anglophones
inside the province. These provisions were designed 1o counter Que-
bec nationalists’ tendency to equate French Canada with Quebec by
strengthening simultaneously the anglophone minority within the
province and the francophone minorities elsewhere.” To keep alive
by constitutional means a non-francophone minority within Quebec
would render illegitimate the claim of Quebecs government to speak
for an ethnic nation and thus would continually remind the nation-
alist élite of the ambiguities in the concept of Québécois. The survival
of francophone minorities elsewhere would counter the linked nation-
alist claims that only in Quebec could the French language thrive
and that only its government could be trusted to be its defender. The
constitutional obligation on the provinces of English Canada to pro-
vide education in the French language would bluntly remind them
of their national responsibilities.

From the constitutional theory perspective, the Charter generated
a traditional debate over parliamentary supremacy versus support for
judicial leadership in the protection of entrenched rights. The real
debate, however, was about community — should the constitution fos-
ter a coast-to-coast community of Canadians whose rights were to be
protected against both orders of government? Such protection would
constrain the range of policy choices available to provincial govern-
ments by setting a floor of Charter-defined Canadianism which they
could not violate. Consequently, provincial governments in a post-
Charter era would have not only to pursue their province-building
goals within the framework of the division of powers but to do so
with respect to a minimum floor of rights. In practical terms, a pow-

51 Constitutional Refashioning of Community

erful dimension of Canadianism, defined by rights, would become a
ubiquitous provincial presencc, monitoring the exercise of otherwise
legitimate provincial jurisdictional powers. Such a Charter would also
logically induce provincial residents to view and judge their govern-
ments through the standardized lens of Canadian citizenship rather
than the more variable lens of provincial residence.

It is entirely understandable, given these considerations, that the
prospect of a Canada-wide entrenched Charter binding on both
orders of government was not viewed with similar enthusiasm by
central- and provincial-government élites. For the former, such a
Charter has the positive effect that it generates a limited definition
of a national community which constrains both orders of govern-
ment. A national community is not restricted to “section-g1 Canada”
(as defined in the BNA Act) but in a different version, and via a
Charter, is given expression in provincial arenas as well. The absence
of this latier feature in the Canadian Bill of Rights, 1960, which did
not extend to provincial jurisdiction because Prime Minister Diefen-
baker anticipated opposition from provincial governments, was fre-
quently identified as one of its major shortcomings. Nevertheless,
Diefenbaker’s underlying philosophy, as well as that of other sup-
porters of a Bill of Rights in the 1940s and 1g950s, was hostile to
provincial variations in rights. To have “fundamental human rights
... dependent upon one’s provincial address,” he asserted in 1952,
“would [produce] ... a Balkanized Canada.™*

Although Diefenbaker and Trudeau were intent on containing dif-
ferent centrifugal forces by the instrument of rights, similarities in
their pan-Canadianism deserve an extended exploration at which 1
can only hint. The continuity between the criticisms of the provincial
balkanization of rights by early rights supporters in the 1940s and
1g50s, and similar arguments by Trudeau and others in their later
Charter advocacy, powerfully confirms the association of rights with
the idea of the nation-state. There is an imperialist aspect to the
concept of rights that resists its application only to the national juris-
diction in federal systems. The overwhelming response to the varied
weaknesses of Diefenbaker’s Bill of Rights, including its non-appli-
cation to the provinces, was not to give up the idea of a Bill of Rights
as an experiment that had failed but to produce a stronger bill,
entrench it, and extend it to provincial jurisdiction. Equally revealing,
if my impressions are correct, the Charter's section 33 override power
- which enables a government to sustain legislation, for renewable
five-year periods, in conflict with section 2 or sections 7 1o 15 of the
Charter — is on the defensive. At least in English Canada, rights
consciousness generates a culture that is hostile to exceptions, to var-
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iations, and in general to differential availability of rights. Such var-
iation appears to offend against the universalism inherent in the idea
of a rights-bearing citizenry.

The idea of entrenched rights binding on both orders of govern-
ment was much less attractive to provincial political élites. By the late
1g70s, opposition to constitutionally entrenched rights constraining
both orders was centred in provincial governments. The federal gov-
ernment’s much greater international involvement, including its
prominent UN participation, made it much more susceptible to the
international forces behind the global rights revolution. More impor-
tant, it viewed favourably the nation-building purposes served by
rights. Provincial governments’ opposition flowed equally naturally
from their structural location in the federal sysiem. Since the justi-
fication of their existence resides in provincially bounded territorial
diversity, they have little incentive to look favourably on instruments
designed to constrain that very diversity.

Thus, although provincial opponents spoke the British language
of parliamentary supremacy, their purpose was preservation of pro-
vincial autonomy on behalf of the federalist values of regional diver-
sity. The critics, especially Allan Blakeney, Sterling Lyon, and René
Lévesque, clearly understood the practical constraints on provincial
autonomy that a Charter could bring and, equally important, the
pan-Canadian symbolism of rights that it would spread through their
provincial electorates.

The Charter’s nation-building purposes were reinforced by a pro-
posed amending formula that displayed perhaps the most explicitly
dismissive attitude to the provinces of any federal government since
Confederation.® The formula weakened the provincial governments
role in the amending process, elevated the constitutional status of the
citizenry with its referendum provisions, and facilitated the overrid-
ing of provincial objections by specially constructed national major-
itics. Based on a four-region Canada — Ontario, Quebec, the Adantic
provinces, and the west — the formula required the support of the
legislative assemblies of Quebec and Ontario, of any two western and
any two Atlantic provinces, and of the federal parliament for the
passage of an amendment.® Since the opposition of up to four prov-
inces could not hold up an amendment, the formula was clearly dis-
respectful of provincial sovereignty. Its relative flexibility was tied to
the federal government’s objective of strengthening the capacity of a
national will 1o get its way against the selective opposition ofl at least
several of the less powerful provincial governments.

Its constitutional radicalism, however, was evidenced less by its
regional requirements for approval — modelled closely on the Victoria
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Charter, which had just fallen short of intergovernmental agreement
in 1971 — than on a supplementary amending provision. In the
absence of agrecement by provincial legislatures, Ottawa could call a
national referendum; a proposed amendment could be passed by a
national voting majority accompanied by a majority in those prov-
inces the support of whose legislatures would have constituted pro-
vincial approval of the proposed amendment. Theoretically, an
amendment could be passed even if opposed by referendum voting
majorities in four provinces equally distributed in the west and in
Atlantic Canada and also opposed by all ten provincial govern-
ments,™

The formula was a major rearrangement, both symbolic and prac-
tical, of the relative status of key actors in the constitutional system.
Sovereignty was awarded to an alliance between a Canadian refer-
endum electorate and the federal government, with the former voting
on constitutional proposals that might have been drafted by federal
officials to serve federal interests. The clear purpose of the formula
was to enhance the constitutional leverage of Ottawa, transform cit-
izens into significant but still dependent constitutional actors, weaken
their ties with provincial governments, and remove the capacity of
the latter, via their legislative assemblies, to speak definitively for
provincial interests in constitutional amendment processes. The ref-
erendums, by which the latter reduction of provincial governments
status and power was to be achieved, “are devices not only to give
voice to popular sentiments but also to create and recreate a political
community by the symbolism attached to participation in a dramatic
political act. In the last analysis, the strengthening of community by
governments is a way of strengthening the governments which claim
to speak for them.™’

In the new constitutional regime, provincial powers would be con-
ditional rather than secure. The federal government clearly and
properly assumed that provincial electorates, perhaps especially
when addressed in their national capacity, would be less rigid defend-
ers of provincial interests than provincial governments would be. By
contrast, the federal government, possessed of its own veto and the
exclusive power to initiate referendums, could not lose.

Of course, had such an amending procedure been instituted, its
use might have been rare, and the performance of future referendum
electorates might have belied the centralists’ aspirations. In Australia,
as Russell notes, the clectorate has not been sympathetic to consti-
tutional proposals to enhance the powers of the Commonwealth gov-
ernment.® Even so, the theory and symbolism of the constitution
would have been permanently altered. An amending formula answers
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the supreme constitutional question of where sovereignty lies. Com-
pared to prior practice and to the major contending proposals, the
answer provided by this formula was a repudiation of provincial gov-
ernments.

By means of the amending formuia and the Charter, the Trudeau-
led federal government sought to transform the Canadian political
system by reshuffling relations between governments and peoples. As
McRoberts correctly observes: “For Trudeau and for many of his
colleagues, the primary purpose of political life always had been 10
implant a new conception of the Canadian political community and
of the role the federal government should play as a ‘national govern-
ment, the government of all Canadians.”* Accordingly, Ottawa'’s con-
stitutional respense to the centrifugal forces it feared could break up
the country was not to accommodate them. Rather, it fought back,
on the premise that provincial governments were far more weakly
rooted than the strident provincialism of the premiers suggested and
that a coast-to-coast nation was struggling to find a constitutional
expression that Ottawa was more than willing to provide.

The federal government disagreed with the basic intrastate
assumption of deep-seated provincialism that could be accommo-
dated only by making new outlets for its expression within national
institutions. The basic federal hypothesis was that the existing power
and status accorded to provincial governments thwarted and frag-
mented a Canadian naticnalism that would flourish under a different
constitutional regime. With its symbiotic package of a nationalizing
Charter and an amending formula that allowed appeal to a specially
constructed national majority of citizens, Ottawa hoped to move
closer to that different and better constitutional arrangement.

For the Parti québécois (rg), the pan-Canadian community sus-
tained by the existing constitution and by the federal government's
policies was, at least for Québécois, an artificial community that, nev-
ertheless, inhibited the creative flowering of the Québécois culture
and identity that would emerge under Quebec sovereignty. The fed-
eral government believed the reverse, that the Canadian community
was deeply rooted and potentially vibrant but that it Jacked appro-
priate institutional outlets for its expression. Thus both the rg and
the governing federal Liberals believed that the existing structure of
Canadian federalism frustrated creative maturation of the commu-
nity of concern to them. Although they disagreed on the nature of
the existing system’s bias and on the identity of the community that
was repressed, they both sought to strengthen their community by
removing impediments to, and creating more channels for, its self-
expression.
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CONSTITUTIONAL CHANGE
AND THE TRANSFORMATION
OF COMMUNITY

The above commentaries on proposals for and experiments in the
constitutional refashioning of community can be distilled into certain
elementary conclusions.*

1 - Most community-oriented constitutional change is future
directed, designed to pull a people in new directions, or to erect
bulwarks against unwanted change. It has vanguard, €litist attributes.
It is not helpful, therefore, to assess constitutional proposals just in
terms of their fit with prevailing realities, except in the sense of the
latter as a point of departure. If there is no discrepancy between
what 15, or what will otherwise be, and the future condition toward
which constitutional change is dirccted, then such change should be
characterized as window dressing.

2 - Canadian politicians clearly understand that community is not
a given, but a creation. They recognize that the federal system exists
as an appropriate response to the coexistence of the national and
provincial communities on which it rests. They also recognize, how-
ever, that, as both orders of government intervene in their societies
and economies, they continuously recreate, by their policies and
incentives, the communities they serve. Contemporary Canadian cit-
izens are still being drawn into provincial or national networks of
policy and administration by old and new government programs
shaped by a nineteenth-century division of powers. To shape com-
munity by constitutional restructuring is merely to continue the daily
routine of government in a more exalted atmosphere where the stakes
are higher. Governments realize, accordingly, that the relative salience
to the citizenry of the national and provincial communities waxes and
wanes partly in accordance with what governments do, which in turn
is influenced by the instruments at their disposal, which can be mod-
ified by constitutional change.

5 - Canadian society is criss-crossed by multiple cleavages. Propos-
als for constitutional reform normally atternpt to enhance or depress
particular cleavages. Those who govern consider cleavages to be
determined not exclusively by socioeconomic forces but also by the
latter’s interaction with political and constitutional factors. Accord-
ingly, governments seek to support cleavages most compatible with
their own interests. Advocates of intrastate federalism, particularly
of the provincialist variety, sought to enhance the significance of
province/region and weaken the power of the national community
and of national majorities based on the arithmetic equality of all
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citizens. Sovereignty-association conceived of Canada in terms of two
nations and was thus hostile to cross-cutting political cleavages which,
by stressing interdependence and mutuality of interest with Cana-
dians elsewhere, undermined exclusive identification with Quebec,
Breaking out of federalism was a way of reducing cross-cutting cleav-
ages. The federal Liberals, by contrast, sought to play down French
Canada’s identification with Quebec by policy designed to keep alive
the substance and symbol of a country-wide Canada in which the
French language could flourish outside Quebec. Federal proposals
typically played down the importance of provincial borders, stressed
the heterogeneity within provinces, and sought to strengthen cleav-
ages indifferent to provincial location.

4 - Federalism involves the coexistence of two orders of government
with separate jurisdictional responsibilitics which govern a common
citizenry. Both the federal and provincial governments are concerned
that the policies of the “other” will conflict with their own policies
and/or will subject members of “their” community to contradictory
requirements. One way to overcome this is by intergovernmental co-
operation and practices of shared rule. Another strategy, and one of
the basic purposes of constitutional change, is to design instruments
to make the “other” order of government conscious of and sensitive
to the other’s concerns. Thus, for the federal government, one crucial
purpose of the Charter was to make provincial governments respect-
ful of and responsive to a set of Canadian values entrenched as Char-
ter rights. Conversely, advocates of intrastate constitutional reform
all sought to bring a stronger provincial dimension to bear in Ottawa’s
political processes. Provincial governments sought to increase the
presence and impact of provincial values in the federal government;
and the latter sought to increase the presence and impact of Cana-
dian values in provincial arenas.

5 - Constitutional change aimed at transforming community rests
on some thecry of how socicty works. If the theory is wrong, the
change is unlikely to have the desired effect. Thus Banting and Sim-
eon correctly note that many of the predictions about the likely effect
of a Charter of Rights are tenuous at best, because of the difficulty
of “link[ing] institutions and behaviour, especially when the full con-
sequences of some changes may not develop for a long period.™!
Once a constitutional change is effected, the new system will be
worked by private actors bringing the infinitely varied interests of a
free society to their calculations.

6 - Elite-held theories of constitutional change are much influenced
by the instruments available for their implementation. The question
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“What is to be done?” always has to be put into the context of a
particular set of resources and the existing constraints on and oppor-
tunities for action. Politicians, accordingly, seek to increase their
power and freedom of manocuvre in the process of constitutional
change and/or to restrict those of their opponents. Thus, for the rg
the 1980 referendum was not only a response to democratic values
but also an attempt to enhance the Quebec government's bargaining
power at the post-referendum conference table. From the time of the
PQ victory in 1976, the federal government sought to weaken the
thesis that unanimity was necessary before major constitutional
change could be requested from the United Kingdom's parliament.
From Ottawa’s perspective, unanimity gave a change-blocking veto to
the government least likely to be sympathetic to the direction of
change the federal government expected to pursue. As noted above,
the federal government proposed an amending formula that was
designed to increase its own manocuvrability and to weaken the
blacking capacities of the provincial governments.

POINTS 5 AND § UNDERLINE the very practical nature of the theory of
constitutional change held by those who try to engineer it, the inter-
mingling of means and ends involved in its pursuit, the impediments
that stand in the way of a single government’s scoring a decisive
triumph in the face of rival governments with competing objectives,
and the probability that the final product will contain enough imper-
fections to disgust the purist.

The seriousness of these imperfections may not be immediately
apparent to those who fashion the compromise that contains them.
That discovery may be left to the successor generation, which, in
working the recently modified arrangements, brings to the surface
practical contradictions that were not anticipated, or were thought of
as only verbal, or academic, by their original crcators. As the next
two chapters indicate, that appears to be the case with the Consti-
tution Act of 1g82. We can now see, from the vantage point of the
Meech Lake package, that the 1982 compromise is Janus-faced on
the central issue of sovercignty, vacillating between awarding it to
governments via the amending formula and somewhat less dirvectly
to citizens by the rights that the Charter accords them.

CONCLUSION

A people is constantly redefining its collective sense of itself — coming
to terms with changing ethnic and linguistic composition and the
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infinitely varied heterogeneity that modern conditions generate. And
it does so in a global environment that unceasingly generates new
criteria by which peoplehood is to be judged.

For a federal people, the task has special complexities not present
in a unitary state. Whatever the founding document states about the
relative powers of the two orders of government — and thus about
the anticipated future importance of the country-wide and provincial
communities they serve — the founding is best seen not as providing
a rigid code of final answers but as a point of departure in an unend-
ing journey in which the constitution is continuously remade, some-
times self-consciously, and sometimes by the cumulative effect of
random events and of policies and decisions directed to areas other
than the constitution.

The continuous remaking of our federal and provincial selves as
we work the living constitution of Canadian federalism, however, now
encompasses a diminishing propertion of the task of constitutional
self-definition in which we are engaged. Federalism no longer
exhausts our identities, and the constitutional significance of the his-
toric priority of French and English as founding peoples is now on
the defensive. Our linguistic duality is now thoroughly impregnated
with the ethnic and racial diversities of a people who are decreasingly
British and French by background. Status Indians are no longer iso-
lated, voteless, and voiceless, The emergence of a new constitutional
category “aboriginal” in section 35 of the Constitution Act, 1982,
defined as including the Indian, Inuit, and Métis peoples of Canada,
gives official encouragement to an enlargement of the indigenous
population of Canada, while adding to that populations internal
complexity. From now on, the constitution’s link with ethnicity must
go beyond French-English duality.

Bemused as we sometimes are by the fixity of labels such as
“nation,” we may underestimate the adaptation that is required if our
continuity as a people is not to falter. In fact, Canadians have expe-
rienced a remarkable transformation of their collective identities

since the Second World War. That change has been most evident in
Quebec and in the pan-Canadian dimension of our existence. To
compare the Tremblay Report’s description of Quebec society in the
mid 1g50s* with the society to be served by independence, as
described in the referendum paper Quebec-Canada: A New Deal,® is
to be struck by the different worlds that the two documents inhabit.
And, not surprising, the constitutional options espoused by these two
Québécois public introspections are profoundly influenced by their
different views of the people they have become and aspire to be.
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One is no less struck by a contrast in collecuve self-definitions of
the Canadian identity in the era of King and Drew with what we
have inherited after four decades of change. To move from the for-
mer to the latter is to observe striking decline in the British contri-
bution to the Canadian self-image and marked diffusion of a rights
consciousness. In the case of neither Quebec nor of Canada writ large
did this evolution just happen. Although change was partly driven
from below, it was also partly orchestrated and managed from above
by political €lites.

Not all these changes in how Canadians sce themsclves were results
of explicit constitutional change, narrowly conceived as restricted to
formal amendments. Policies related to language and culture, along
with others directed to such symbols of our existence as flags,
anthems, and the ethnic background and sex of our governors-
general and lieutenant-governors, were in essence constitutional.
They were, in each case, state-sponsored cues 10 remind us that our
little Canadian world had changed and that we must, in the public
interest, change the criteria by which we define and evaluate each
othet.

This nurturing of an image is occasionally denigrated as “only
symbolic” by those who do not understand how societies function and
who know little of Canadian history. Those issues that have most
deeply divided us, and have agitated our passions to the point of
frenzy, have revolved around race, ethnicity, religion, and language,
all of which have pervasive symbolic overtones. The very citizenship
that unites a people by bridging such divisions, and the patriotism
that induces heroism and self-sacrifice, are themselves symbols, con-
tributions to a symbolic and normative order that restrains centrif-
ugal forces.

The task of holding a society together has not eased in modern
conditions. The multiplication of cleavages that attends the high
degree of self-consciousness of our era, and the fragmentation that
derives from the multiple pasts in the memories of a multicultural
and multiracial society, require transcending if we are to make our
coexistence meaningful and fruitful. Since 1945 we have had one of
the most rapidly growing electorates in the Western world. Each addi-
tion to our numbers from outside Canada diminishes the capacity of
a common past to unite us. As between French and English, that
commeon past has never existed in the socialization experiences of
the young. Even in Quebec, however, as language policies recruit
newcomers to the francophone community, references to the Con-
quest of 1759-60 decreasingly tap a shared memory. And, as Paquet
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observes, “Dans un monde d'identités multiples et contrastées, d'i-
dentités en formation et en décomposition, il est improbable que cette
‘mutualité’ naisse organiquement.”™* In Quebec, as in Canada, the
community must be defined in civic terms, applicable to all, if it is
not to be an instrument of exclusion.®® Those definitions require
resort to instruments and policies of province-building and nation-
building for which charters and bills of rights are prominent candi-
dates.

I would go further; it is difficult to believe that our small popu-
lation in possession of the second largest country in the world can
move in any direction other than becoming more multiracial and
multicultural. Impoverished, persecuted humanity elsewhere will not
leave us alone. And we already are so ethnically plural that to close
the doors now offends citizen compatriots who are already here.
Canadians, through their governments, have been responding to
Rousseau’s question from The Social Contract: “How can a man or a
people scize an immense territory and keep it from the rest of the
world except by a punishable usurpation, since all others are being
robbed by such an act, of the places of habitation and the means of
subsistence which nature gave them in common?"*

The normative message behind Rousseau’s observation explains
why the medern democratic state, especially if it has large land bor-
ders, can no longer control the movement of people across its own
frontiers. “Affluent and free countries,” notes Michael Walzer, *are
like élite universities; they are besieged by applicants.™” Where the
legalities are intimidating and frontiers are permeable, illegal access
increases. Underground populations of illegal migrants are the
human counterpart of the underground economy; in fact, the two
are often interrelated atiempts to escape the reach of the state. Some
estimates suggest that there may be between 3.5 and 5.5 million
undocumented migrants living and working in the United States.®®
Canada, too, has many such migrants, though proportionately fewer
than its southern neighbour.

If this then is our future, the Charter of Rights appears not just
as onc answer Lo our rccent constitutional troubles but also as an
anticipalory response to future diversities. Most modern nations are
in effect empires governing many tribes and peoples. They cannot
leave the practice of community and the understanding of rights to
customs and traditions that are shared by shrinking proportions of
the population and that presupposed a more homogencous society.*®

We cannot, of course, be saved by charters and constitutions alone,
but the latter have a key role to play in what Gilles Paquet, following
Tussman, describes as “shaping the institutions of awareness.”*®
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Across the great divides of provinces and ethnicity, perhaps the most
essential vehicle to bring us together is a strengthened sense of c1_ui
zenship that cannot be left to the free play of forces in _the socnlz:

market but requires nurturing by the state. In th_at educational task,
and admitting all of its weaknesses, the Charter is a central weapon.
Thus, future historians may conclude that C.anqdlans have good rea-
son 1o thank our federal-provincial controversies of recent decades
for giving us the Charter which helpg us respond to larger concerlns
than were on the minds of the participants. They “Tlll_ doubtless also
conclude that the Charter is not enough, and that it is not an unz;l-
loyed good. Only political children, however, could have thought

otherwise.



CHAPTER THREE

The Charter and the
Constitution Act, 1982

The meaning of major constitutional change, such as the Constitu-
tion Act of 1982, is determined not exclusively by its contents but
alsq Py the interaction of the latter with a complex intellectual and
political process that involves many actors and that goes on for dec-
ades. Such a change, it must also be remembered, is a supplement to
an ongoing constitutional order with its own intellectual histories and
embedded practices. To some extent, therefore, the new addition
must be thought of as a graft that may not take, especially if it departs
considerab!y from long-cstablished constitutional assumptions.

In p.ractmal terms, the most important roles in determining the
operational meaning of the new constitutional arrangements are
Playcd by the politicians and bureaucrats who work the recently mod-
|ﬁed.syslem. Thus the meaning of the 1982 amending formula has
acquired a specificity from its Meech Lake employment that was not
u}nmedmlely apparent. It is now clear, for example, that Part v, sec-
tions 38—49, Procedure for Amending Constitution of Car;ada
requiring authorizing resolutions by the legislatures of the agreeiné
governments, is not a mere formality but, in certain circumstances
may be a formidable hurdle. '

Judges, of course, in interpreting the constitution establish prece-
dCl.lL'i applicable to particular clauses and also develop more gencral
plll]qsophies to guide and constrain them in their task of judging
By simple observation of judicial behaviour, we now know that thc.
C.hartcr will not be a relative dead-letter, as was the 1960 Bill of
Rights, but will be taken scriously by a Supreme Court cognizant that
post-Charter Canada was intended to be recognizably different from
pre-Charter Canada.

The intell_ectual and practical work of judges, politicians, and
bureaucrats in influencing constitutional futures is supplemented by
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the ongoing intellectual and scholarly commentary of what may be
called the interpretive community. This interdisciplinary community,
with the legal professoriate playing a lead role, complemented by an
emerging group of journalistic commentators, helps to shape the
understandings that influence those with more direct responsibilities
as well as the less involved mass citizenry which has little time for
constitutional niceties.

The task of interpreting major constitutional changces, such as that
of 1982, is never ended. Similar debates about the original Confed-
eration agreement ol the 186os have livened the pages of many a
scholarly journal and the specech of many a politician in the last
century, and they continue to thrive. We endlessly debate such ques-
tions because they are the medium through which we redefine our
past, present, and future as a people.

This chapter, therefore, is one more contribution to the collective
self-examination of the most important constitutional change since
Confederation, a non-incremental change driven by the desire to pro-
duce a new constitutional foundation for Canada.

As a package, the Constitution Act of 1982 brought about patria-
tion of the Canadian constitution, contained a comprehensive set of
amending formulae that freed Canadians from the humiliating
requirement of requesting Westminster to pass legislation bringing
about major constitutional change, included a Charter of Rights and
Freedoms that repudiated the historic principle of parliamentary
supremacy on which Canada had been founded, recognized and
affirmed aboriginal and treaty rights, committed the governments
and legislative bodies of Canada to the principle of equalization and
the reduction of regional disparities, and extended provincial juris-
diction with respect to “Non-Renewable Natural Resources, Forestry
Resources and Electrical Energy” Finally, in section 52(1), the Con-
stitution Act contained a supremacy clause: “The Constitution of
Canada is the supreme law of Canada, and any law that is inconsistent
with the provisions of the Constitution is, to the extent of the incon-
sistency, of no forcc or effect.”

With such a large and ambitious package, 1 have no alternative but
10 concentrate on the fundamentals — the severing of tics with the
United Kingdom, the way in which the Charter redefines us as a
people, and how it fits into an order hitherto primarily defined by
parliamentary government and federalism. Beyond underlining the
general magnitude of the change occasioned by the Charter, [ hope
lo convince the reader that the 1982 compromise between, to sim-
plify, the federally sponsored Charter and an amending formula fash-
joned by and sympathetic to provincial governments is not stable. If



64 Charter versus Federalism

Lord Durham were to revisit Canada now, he might report the exis-
tence of two competing visions warring in the bosom of the consti-
tution.

The following chapter, on Meech Lake, will be devoted to the ten-
sion between these competing visions, a citizen-regarding Charter
and a government-regarding amending formula, that the Constitu-
tion Act of 1982 left 1o future generations to reconcile. Admittedly,
some degree of internal tension and discordant visions in a consti-
tution may well be functional, in that subsequent generations will not
experience such a constitution as yesterdays limiting strait-jacket.
However, when the competing visions impair the effective working
of the constitution, their clashing coexistence is not a cause for con-
gratulation. This, [ believe, is the case of the Constitution Act, 1982.

THE CONTEXT OF
INTERPRETATION

As the creation of the Constitution Act of 1982 recedes into history,
as we adapt to its consequences, and as the immediate passions that
attended its difficult birth subside, the controversics that preceded
its enactment give way to new ones about the meaning and evaluation
of what was achicved.

A dispassionate, clinical analysis of the virtues and shortfalls of
1982 is not to be expected, for competing evaluations of the Const-
tution Act became weapons in the subsequent constitutional debate
over the Meech Lake round. Indeed, the mere exisience of Mecech
Lake, both as substance and as process, provides an indelible contrast
with the Constitution Act that cannot be expunged from our mem-
ories as we try and discern the latter’s meaning and significance in
our constitutional history. For Quebecs government and its support-
ers, for example, as for the Mulroney government that managed the
Meech Lake process, Meech Lake was a welcoming response to Que-
bec that contrasts with the latter’s betrayal in 1g82. For the élites of
various citizens' groups who acquired a taste for constitutional par-
ticipation in the 198081 process, Meech Lake was castigated as an
unacceptable return to the dark ages when constitutional change was
an affair of governments alone. From a provincial perspective, Meech
Lake was applauded as a salutary provincialist counterattack to a
claimed centralist bias of the 1982 act. Conversely, for those who view
the 1982 outcome as itself a reasonable balancing of the conflicting
centralist and provincialist pressures inherent in federalism, Meech
Lake appeared as a damaging one-sided concession to a rampant
provincialism not conlined to Quebec.
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We cannot cscape from these constitutional cross-currents. To
accept their coexistence as central components of our constitutional
fabric is the beginning of wisdom. In fact, the constitution should be
viewed not as having an existence independent of such controversies
— as an entity around which disagreement swirls — but rather as an
evolving blend of support for and criticism of its different parts. In
the last analysis, the constitution is thought and judgment.

At the time of its successful negotiation and subsequent procla-
mation, the Constitution Act received livle fanfare — And No One
Cheered,' as the title of a well-known volume stated. Some critics,
noting the opposing assumptions behind the amending formula and
the Charter, criticized an act that contained both as suffering from
Jekyll and Hyde contradictions. Others contrasted its contents with
the innumerable more ambitious might-have-beens that had fallen
by the wayside. Critics who had been. caught up in the excitement of
the process and who had been led to believe that a more compre-
hensive package of change was possible viewed the limited 1982
achievement by the political agents of our reconfederation as a mea-
gre outcome for so much cffort. The limited change achieved fully
satisfied none of the agreeing governments, was angrily rejected by
the government of Quebec, received only tepid praise from the schol-
arly community of English Canada, and elicited bitterness, incredu-
lity, and spiritual exhaustion from the nationalist Québécois
intelligentsia. Even for many of the citizens groups — the civil rights
constituency, women, aboriginals, and “multiculturals” — the consu-
tutional recognitions they had won shed little positive aura at the
time over the total package of the Constitution Act. Their victorics
appeared more as grudging concessions extracted from flinty-eyed
opponents than as rights and recognitions graciously granted because
of their indisputable justice.

For some observers, the manner of the Constitution Act’s arrival
clouded its legitimacy — the infighting was too vicious and too public.
The federal government’s threat of unilateralism had not sat well with
a population unused to Gaullist measures. The equivocal verdict of
the Supreme Court on the unilateralist strategy scemed to imply a
federal government prepared to employ constitutional immoralities
not justified by raison d'état. Coupled with the reminder that the
earlier proposals in Bill ¢-6o had also been struck down by the
Supreme Court, it appeared to suggest a cavalier attitude to the old
constitution, that might ill serve the prospects of its modified suc-
cessor. Further, in the final days of frantic bargaining it was cither
deeply offensive or bitterly amusing to observe that the rights to he
entrenched as a protection against the considered judgment of future
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legislatures could be altered by exhausted first ministers between
breai.(fast and lunch. While public input into the hearings of the
Special Joint Committee was, for many, a positive feature, it too was
sullic:d by recognition that the extensive role accorded to the public
was in considerable part a by-product of Ottawa’s need for allies
against .the governments of the Gang of Eight dissenting provinces.
At the time, the public role was often cynically described as a manip-
ulated populism.

And of course, most crucial, there was the absence of the Quebec
government from among the signing participants. The two decades
of .prof_ound constitutional introspection that had been undertaken
primarily in response to Québécois nationalism had concluded with
the people of that province still deeply divided by the wrenching
reﬁ_arendum experience and supporting a provincial government that
claimed betrayal. From this perspective, the Constitution Act
appeared both imperfect and incomplete, which suggested that, on
some future, more auspicious occasion, an appropriate constitutional
response to Quebec would have (o be made.

These initial negative reactions scemed exaggerated in later years
at Iea.st up until Meech Lake. The gloomy predictions that Qucbcc's'
isolation would engender a renewed and tougher nationalism hard-
encd by betrayal were not borne out. Even so, to offer, nearly a decade
later, even qualified support for the 1982 outcome and the process
fr_om which it emerged may elicit the accusation levelled against some
historians: that they always sided with the winners and employed a
co_ncqptual framewaork best described as Panglossian. However, the
criteria from which our judgments emerge are not static. The initial
negative assessments of those who did not cheer in and around 1982
werc not informed by knowledge of later events: the resounding fail-
ure of a round of subsequent constitutional conferences to get agree-
ment on aboriginal rights and the fact that Meech Lake, from its

debut to its final act, never elicited more than a restrained half cheer
even from its supporters. ,

In retrospect, as the hostile reaction of many citizens' groups to
Meech Lake makes clear, there is a striking degree of support for the
Charter, as the major component of the Constitution Act of 1982
and of the relatively open process that produced it. In the light ol,'
Mecch Lake, yesterday's criticisms of the relative lack of public input
in the ‘m%lking of 1982 act have been silenced, to be replaced by
appreciation of the degree of public involvement that did take place
In fact, the overall process leading up to the Constitution Ac;
had much to recommend it. We can note at least four impressive
factors,
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1 - The Quebec government held a fair referendum, in 1980, on
the future constitutional status of its people. Nearly all indications
are that should Quebec have decided to become independent, on the
basis of a second referendum following failure to negotiaic sover-
eignty-association, the rest of Canada would have acquiesced. From
the time the Parti québécois took office in 1976 until its defeat in
1985, there was negligible discussion of the use of force to keep a
reluctant Quebec in a Confederation its people might wish to leave.
Further, the pq accepted with good grace the decisive results of a
referendum that shattered the hopes of party members. In sum,
Canadians within and outside Quebec debated peacefully the breakup
of the country and appeared willing to live with whatever outcome
emerged. This was a remarkable tribute by Canada’s governments and
peoples to the virtues of open discussions and democratic processes.

2 - On two significant issues, when the constitutional propricty of
proposed federal actions was questionablie, the courts were called on
for judgment. In both cases—dealing with the proposal Senate reforms
of Bill c-60 and the later patriation resolution — the Supreme Court’s
decisions were accepted by the politicians. In the latter case, the com-
plicated decision induced the battling contestants (o return to the
bargaining table from which emerged the compromise embodied in
the Constitution Act.

g - Partly because it served the strategic interests of the federal
government, the Special Joint Committee of 1g80—1 that examined
the federal government's proposed unilateralist package became a
vehicle for extensive public input that significantly changed the Char-
ter. Further, aboriginals and the women’s movement reinstated, by
mobilization, protections that had been removed in the final stages
of bargaining.

4 - The Constitution Act had the support of ten of cleven govern-
ments and, because of the Charter, of the élites of most groups that
had participated in the process. Although the act fell far short of
responding to all the major demands that had been on the table, it
was the most extensive change to our constitutional arrangements
since Confederation. Further, it had the broadest base of popular
support for any package of constitutional change in Canadian his-

tory, not excluding Confederation itself. It responded to provincial
demands with the amending formula and the resources amendment
and to Ouawas preferences with an entrenched Charter, which also

attracted extensive public support in English Canada.

THE RESULTING AcT has transformed Canada's constitutional culture
much more profoundly than was anticipated. Public involvement in
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its making, the mini-histories that have grown up around the suc-
cessful participation role of particular groups, and the constitutional
identities that the Charter granted to women and others changed the
relation of the written constitution to Canadian society. As I have
argued elsewhere, “while federalism may still be largely about gov-
ernments, federalism itself has lost relative status in the Constitution
as an organizing principle. The Constitution is now also about
women, aboriginals, multicultural groups, equality, affirmative action,
the disabled, a variety of rights, and so on.™ As a result, the tradi-
tional view of governments — that the constitution is primarily an
instrument to regulate their affairs and that the management of for-
mal constitutional change can therefore safely and properly be left
to them — is anachronistic. It is challenged by a counterview that the
constitution is also, via the Charter, a possession of the citizenry who
accordingly should be participants in constitution-making.

This shift in the sources of constitutional legitimacy has redefined
who are appropriate participants in formal changes to the constitu-
tion. This shift, inchoate and still of an indeterminate extent, clouds
cvaluations of the Constitution Act. In terms of traditional assump-
tions about legitimacy — namely, the quite proper dominance of gov-
ernments in constitutional change — more than a taint of illegitimacy
attends the 1982 outcome because of the Quebec government’s neg-
ative response. However, in terms of newer notions of legitimacy,
derived in large part from the 1982 act, extensive support for the
Charter by rights-bearing citizens gives the Act a strong endorse-
ment.

To assess the Constitution Act in terms of the federalism dynamic
that put it on the agenda biases evaluation toward the negative,
because of Quebecs exclusion. Further, our judgment is almost cer-
tainly biased by the fact that governments retain formal control of
the amending formula. They define the problems that amendments
are designed to resolve and by so doing pass judgment on the con-
stitutional inheritance they are seeking to modify. It was almost inev-
itable, therefore, that the Meech Lake attempt to rectify what
Quebecs government portrayed as the betrayal of the Québécois by
the Constitution Act would not describe the latter positively. In gen-
eral, within the operating units of government most directly involved,
including the offices of premiers and Prime ministers and intergov-
ernmental affairs units, the newer concerns of what might be called
the Charter constituency appear to have limited salience compared
to the more traditional interests of governments.

This bias within and among governments, however, may now be
counterproductive, for it offends the women, the disabled, multi-
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cultural Canadians, and so on who see positive features in the 1982
outcome that they wish to protect and build on. Hence, as discussed
below, the Meech Lake attempt to bring (the government of) Quebec
back into the constitutional family through the use of exccutive
federalism assumed what was no longer true: an unchallenged
government monopoly of constitutional change subject only to the
presumably ineffectual check of legislative approval. A purely
intergovernmental response to Quebec that would have been con-
sonant with constitutional norms in 1980—2 had become discordant
with the emerging norms that sprang directly from the 1982 act
One’s evaluation of the latter, therefore, inescapably colours
appraisal of Meech Lake. Conversely, ones position on the latter
logically implies a judgment on the Constitution Act, 1982. The
Meech Lake controversy may thus be viewed as the scene of a
conflict between still potent, but weakening traditional norms that
make governments the agents of constitutional change and emer-
gent norms, as yet uncrystallized, that suggest a vital public role.
How a reconciliation will be worked out, and employing what
arrangements, is among the most fundamental constitutional ques-
tions confronting Canadians.

CUTTING TIES WITH THE
UNITED KINGDOM

Patriation of the BNA Act was the culmination of a long history of
Canadian advances to ever-greater autonomy. The act of patriation
made the constitution truly Canadian, alterable by Canadians
employing known rules devised by Canadians.

From one perspective, this was a limited achievement: the contin-
uing British role had been assumed only reluctantly by the United
Kingdom’s government for half a century. It was a vestigial survivor
of a former colonial status that had lingered because of Canadians’
inability 1o agree on an amending formula that they could operate
themselves. Further, from the Canada-United Kingdom perspective,
the tic-cutting was not a revolutionary repudiation of our past or of
the former mother country. The constitutional monarchy remains at
both federal and provincial levels, and much of our parliamentary
practice continues to draw inspiration from Westminster. In addition,
for many Canadians of British background, the United Kingdom
continues to be “not a country like the others.” Nevertheless, as our
population becomes less British by origin, and our constitution less
British by inspiration, patriation can be seen as a decisive, long-
delayed symbolic step that will accelerate the adaptation of Canadians
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to their North American location and their increasingly multicultural,
multiracial population. Patriation reflects and contributes to the rel-
ative decline in the domestic status of Canadians of British back-
ground. They no longer enjoy privileged status as connecting links
to an imperial tradition. They are no longer Britons overseas, no
longer members of Greater Britain, for whom it was plausible to
assume the identity of British Canadians, with psyches split by a
duality of allegiance to and identification with Great Britain and
Canada simultaneously.

In this larger sense, it is easier to underestimate than to overesti-
mate the constitutional importance of patriation. Patriation means
that Canadians are now definitively on their own in North America
and in the world. Symptomatic of the diminishing constitutional hold
of our British past is the fact that the Charter that accompanied
patriation gave Canadians a constitution “dissimilar in principle to
that of the United Kingdom.” Equally symptomatic has been the
increasing constitutional and policy recognition accorded to Canada’s
non-British population. From the 1960s onward, dualism has always
meant reducing anglophone dominance of public life, of the consti-
tution, and of the national identity in order to enhance the recog-
nition of francophones. This tendency was furthered by the
Constitution Act, 1982, with its references to aboriginals, to “the mul-
ticultural heritage of Canadians,” and to “race, national or ethnic
origin [and] colour” in section 15 of the Charter. This constitutional
underlining of Canadian ethnic heterogeneity was part of a diffuse
decline in the Britishness of the constitution.

The declining significance of our British constitutional origins
involved in patriation generates a need for indigenous constitutional
theorizing and removes a barrier to its emergence. By leaving the
power to amend the constitution in British hands in 1867, the Fathers
of Confederation provided only an interim answer to the basic ques-
tion a self-governing people must ultimately address: where sover-
eignty should reside. Our delay in answering that question not only
testified to our political immaturity but also damaged the quality of
our constitutional thought. Thus, disputes over Westminster's role,
including the controversies over whether a residual trustee role gave
the British government any discretion in responding to a Canadian
request for an amendment, sometimes distracted Canadians from the
substance of proposed changes. For example, debate over the sub-
stance of what became the Constitution Act of 1982 was partly side-
tracked by a procedural debate over the constitutional propriety of
the federal government’s proposed request to Westminster and over
the extent, if any, of surviving discretion in the British response.
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Provincial governments opposed to the Charter were largely able to
avoid discussing its alleged deficiencies by challenging in the courts
and in the United Kingdom the unilateral procedure that Ottawa
threatened 10 employ.

More serious, the kind of constitutional people we should become
was a fundamental question we delayed in answering because a Brit-
ish role lingered for too long. For example, up to 1982, Canadian
theorizing on a purely domestic amending procedure was conducted
almost exclusively in terms of federalism and its governments. The
need “to traipse over” to the United Kingdom was offensive to *a
growing sense of Canadian nationalism,” as Russell notes, and “meant
that Canadians had not arrived at a consensus on where constitu-
tional sovereignty should reside in their autonomous community.”
Unfortunately, the context in which the sovereignty question was
framed tended to structure the answers it elicited. Since the major
controversial issue was the relative roles of Ottawa and the provinces
in formulating and supporting an amendment request to Westmin-
ster, it was perhaps natural to think of amending procedures pri-
marily in terms of relations among, and relative powers of,
governments. Thus, the long history of Canadian efforts to eliminate
the United Kingdom’s role was dominated by the issue of the relative
roles of the two orders of government in the purely domestic arrange-
ments that would replace it. This context may help explain the failure
of Pierre Trudeau’s referendum proposals to “take.”

In the same way as the pre-1949 role of the Judicial Committee
inhibited development of indigenous jurisprudence — by deflecting
attention to the nationalfimperial question of the role of British
judges in Canadian constitutional evolution — the British role in con-
stitutional amendment deflected atiention from the essential domestic
question of the location of sovereignty within Canada. When the
debate was raised, concerns of federalism dominated, because a dis-
course of intergovernmental competition blanketed the Canadian
debate. It now appears, in the light of Meech Lake, that the answer
provided by the rules for amendment in the Constitution Act is at
best transitional. It reflects the imperial context out of which the
rules emerged and the pre-Charter climate in which they were fash-
joned. However, now that the imperial context is history and the
Charter has arrived, another round of the debate on where constit-
uent power should reside within Canada is appropriate, and it has in
fact tentatively begun. Canadians will not immediately or easily do
justice to the significance of this debate, for we are ill-equipped by
our history to grapple with its subtleties. It is, however, a debate that
cannot be avoided.
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REARRANGING THE PUZZLE

The Charter of Rights joins a historic constitutional system whose two
previous pillars have been parliamentary government and federalism.
A functional coexistence of these three fundamental organizing prin-
ciples must be worked out in the context of the complete Canadian
autonomy that flows from the Constitution Act, 1gB2. Although the
Charter builds on the weak precedent of John Dicfenbaker’s Bill of
Rights, it is much more than an incremental step in Canadian con-
stitutional evolution. The existence of the override, or notwithstand-
ing clause (section 33), which allows a government, federal or
provincial, to exempt any of its legislation in whole or in part from
Charter clauses dealing with fundamental freedoms, legal rights, and
equality rights, only marginally diminishes the constitutional discon-
tinuity precipitated by the Charter.

The “notwithstanding clause” obviously has a lesser constitutional
potency than the Charter itself, only some of whose provisions can
be by-passed for renewable five-year terms by the vehicle of section
33's escape clausc. The Charter is routinely applied by courts, while
the notwithstanding clause is an extraordinary measure requiring
special justification for its use, and legislative action for its imple-
mentation, which may elicit extensive public criticism.

The Charter modifies the practice of parliamentary government
by the constraints that 1t imposes on legislatures and executives whose
behaviour is subjected to a regime of judicially enforced Charter
rights. At the same time, it reins in the federal dimension by setting
Canadian limits to the scope and nature of diversities that legislative
and executive power in the provinces can foster.

The constitutional change precipitated by the Charter is not to be
viewed as analogous to the discrete addition of a new clemen, like a
new detached garage, that coexists alongside but is not organically
jinked to the living arrangements that preceded its arrival. Rather,
the appropriate perspective is that of the anthropologist observing a
tribe whose traditional arrangements governing the status, power,
rights, and duties of the paramount chief, elders, witch doctors, and
ordinary tribespeople are irrevocably transformed through introduc-
tion of a new moral and spiritual order by recently arrived Christian
missionaries. In such a case, the institutions and office-holders of the
old order are pulled in new directions, although conversion to the
new is always partial and restrained by the inertial weight of tradition.

At the same time, the missionarics cannot be entirely indifferent
to the tribal ethos into which they have brought their message. Both
consciously and unconsciously they will refine their message in order
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to reduce unnecessary dissonance with the recipient society. Within
the tribe, response to the new message will vary. If the witch doctors
cannot be co-opted, they will almost certainly be opposed and will
fight rearguard battles appealing to the sacred origins of what is
under attack. The responses of the great chief and of the elders may
vary depending on how the new message affects power relations
among them. The former, whose agreement was a prerequisite to the
willing reception of the missionaries in the first place, may redefine
himself as a modernizing chief and thus reduce the attention he pays
to the clders and the ancient tribal wisdom they command. The ordi-
nary tribespeople may be especially responsive to the universalism
and egalitarianism of the new message that might, if properly
exploited, elevate their status by undermining traditional hierarchical
inequalities based on immemorial custom.

What analogous reshuffling of status, power, institutional inter-
dependencies, basic values, and citizen and élite identities might strike
an anthropologist who turns to a Canada adapting to the Charter
for somewhat novel subject matter?

The Enhanced Status of the Constitution

The Constitution Act of 1982 clevates the status of the constitution
itself in several distinct ways. Technically, a new status is symbolized
by section 52(1), which declares the constitution to be “the supreme
law of Canada, and any law that is inconsistent with the provisions
of the Constitution is, to the extent of the inconsistency, of no force
or effect” Psychologicaily, given the diminished positive symbolism
attached to the British connection in the late twentieth century,
patriation extricated the constitution from the derivative, colonial
aura that had clung to the BNA acts, the basic components of the
written constitution. Further, the Charter gave the written constitu-
tion, now domiciled in Canada, a public presence that the BNA Act
had always lacked. It linked Canadians directly to the constitution by
the vehicle of rights. In particular, it gave constitutional niches or
identities to women, aboriginal Canadians, official-language minor-
ities, visible minorities and third-force Canadians, and all those sin-
gled out for special mention in the equality rights clauses of sections
15(1) and (2).

The élites of these various groups quickly developed a certain pro-
prietary attitude to the instrument that raised their status, and thus
indirectly to the constitution of which it was a part. They were thus
induced to think of themselves as having a constitutional presence
and therefore of being legitimate constitutional actors. Precisely what
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these developments might mean in the future was unclear in 1982,
beyond the new truism that the constitution, via the Charter, is 2
much more visibly comprehensive instrument than formerly, that it
now reaches overtly, deeply, and selectively into Canadian society, and
that, accordingly, its enhanced symbolism is integrally linked to a
constitutional readjustment of the relative status of governments and
citizens, to the advantage of the latter.

The Transformation of Constitutional Discourse

As numerous authors have observed, the Charter generates a dia-
logue on citizen-state relations that is an alternative to the federal-
provincial discourse that emerges in an almost Pavlovian fashion from
the élites of the federal system who govern Canadians. Considerable
time will be required before the varied expressions of this new dia-
logue become clear. Its basic focus will be on rights and freedoms,
with consequently higher visibility for citizen-state relations, now and
hereafter subject to never-ending, high-profile public dialogue. A
legal discourse will culminate in ex cathedra judicial decisions that
will authoritatively declare the actual meaning of “the supreme law
of Canada” for the case at hand. It is strikingly evident, however, that
a rights discourse has escaped the confines of the legal process and
is insinuating itself into everyday political activity. Most important,
for our analysis, a rights orientation strengthens expectations among
opinion leaders of the varied Charter clientele groups that their
voices should be heard on matters that directly affect their interests.
For constitutional issues, the Charter will probably weaken deference
to governing élites and enhance self-confidence among those who
carry Charter identities as possessors of rights.

Constitutional discourse triggered by the Charter, however, will not
be restricted to rights narrowly defined. An ethnic discourse has
developed that debates the relative status to be accorded to the two
“founding” British and French peoples and the later arrivals who have
made Canadians a multicultural and multiracial people.* A different,
though related, and very complex discourse seeks to determine the
appropriate relationship of the Indian, Inuit, and Méts peoples —
now constitutionally defined as the “aboriginal peoples of Canada™ —
to the larger community and to governments. Aboriginal constitu-
tional discourse explores the extent to which and the manner in
which aboriginal peoples should possess rights and duties of citizen-
ship unique to themselves. Yet another discourse given sustenance by
the Charter, especially its guaranteeing of the Charter’s “rights and
freedoms ... equally 10 male and female persons’ in section 28,

75 The Charter and the Constitution Act, 1982

focuses on the appropriate constitutional consequences of male/
female differences-and on the constitution’s potential to alleviate sex-
based inequalities.

With the partial exception of the special aboriginal discourse, these
emergent thematic perspectives foster a national dialogue. They
define Canadians by means of differences and socio-ethnic categories
that transcend provincial boundaries. A decline in the relative inci-
dence of provincial orientations in political, including constitutional,
rhetoric s a necessary consequence.

The Enhanced Status of Citizenship

One of the most significant constitutional consequences of the Char-
ter has attracted little attention — its enhancement of the institution
of citizenship. There are at least three reasons for this inadequate
attention.

First, citizenship has always been a thin concept in Canadian con-
stitutional and political analysis. Our founding as a distinct people
in 1867 was an élite phenomenon that did nothing to stress the future
role of citizens in the country about to be born. For decades after
Confederation, many Canadians of British origin continued to think
of themselves as having a dual civic identity and loyalty — to Canada
and to the mother country and the empire it governed. The process
of acquiring Canadian citizenship, given the absence of a Canadian
creed at least prior to the Charter, was never endowed with the “rite
of passage” significance available to prospective Americans in anal-
ogous circumstances. Thus, the explicit language of citizenship was
not prominent in the creation of the Charter and was not easily avail-
able for making sense of this new instrument.

Second, the language of the Charter only sporadically engages the
concept of citizenship. Its rights and freedoms are not restricted to
citizens only but, depending on the right or freedom in question, are
guarantced to “Everyone,” “Any person,” “Anyone,” “Every individ-
ual,” and “Any member of the public,” as well as to “Every Citizen,”
and “Citizens of Canada.” The fact that the Charter’s benefits are not
confined to citizens, with its corollary that much of the Charter does
not appear to clevate citizens above non-citizens, leads easily to the
conclusion that the citizenship consequences of the Charter are neg-
ligiblc. This, however, is to restrict inappropriately the significance of
citizenship to the distinctions it creates among the general public of
citizens and non-citizens alike. What does the Charter do to and for
the status of citizens vis-2-vis governments? What does the Charter
do to and for the role of citizenship as such in the constitutional
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order? The answers are not given by the reading of constitutional
texts, although the rights and freedoms available to “Everyone,” and
so on, are by definition available to citizens and thus enrich the pos-
session of rights that citizens enjoy.

Third, the impact of the Gharter on conceptions of citizenship is
indirect. The Charter’s rights and freedoms are ubiquitous reminders
that the base of the constitutional order is composed not of subjects
but of rights-bearing citizens on whose behalf the business of gov-
ernment is undertaken. The changes in constitutional culture to
which this leads, Robert Vipond astutely argues, bring to the surface
hitherto dormant questions as to the locus of sovereignty in Canada.®
The answer given by the 1982 amending formula — that sovereignty
resides in governments which are given exclusive charge of amending
the constitution, subject to legislative ratification — is not easily accom-
modated to a Charter-influenced constitutional culture. The Charter
denies ownership of the constitution to governments and, by remind-
ing the citizenry that it possesses rights as a protection against gov-
ernments in ordinary times, inevitably suggests an equivalent need
for protection against governments seeking formal changes o the
constitution. Although American experience suggests that a Bill of
Rights and an amending process based on initiation by Congress and
approval by state legislatures can long cohabit the same system, recent
Canadian experience has suggested a tension within a constitution
that both protects Canadians against governments by means of a
Charter and, as in Meech Lake, informs governments that they can
amend the constitution, including the Charter, with as lictle public
input as they can get away with. This difference between the two
countries may reflect the facts that both the Charter and the amend-
ing formula are constitutional newcomers which Canadians are still
learning to work, that the Charter was not welcomed by most pro-
vincial governments, and that projects of further constitutional
reform have had a very high profile since the 1982 act.

The Charter and Federalism

The Charter constrains the parliamentary supremacy of both orders
of government, although both federal and provincial governments
have access to section 33’ notwithstanding clause, which allows leg-
islation to stand that would otherwise be in conflict with a provision
in section 2 or sections 7 to 15 of the Charter. However, the Charter’s
impartiality does not extend to its relative impact on the central and
provincial governments. For the latter, every time the Charter nullifies
a provincial executive or legislative action, it limits provincial varia-
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tions in policy and administrative behaviour by invoking Canadian
values. In a competition between a Charter-sustained Canadian value
and a provincial value, the latter will lose. By contrast, Charter nul-
lification of a federal executive or legislative act is an affirmation of
Canadian values and thus strengthens a discourse that defines Cana-
dians in other than provincial terms, an outcome that cannot be
entirely displeasing to Ottawa.

This asymmetrical relation of the Charter to Canadian federalism
explains several historical developments: Ottawa’s advocacy since the
late 1g50s of an entrenched Charter binding on both orders of gov-
ernment; the provinces' support for parliamentary supremacy in the
last quarter-century, for no Charter or a weak Charter, and for a
capacious “reasonable limits” clause, which would, in effect, weaken
the Charter’s protection of rights (and was, in response to public
pressure, resisted by Otiawa);® the role of the notwithstanding clause
as a concession to placate dissenting provinces opposed to the Char-
ter; post-1982 usc of the notwithstanding clause solely by provincial
governments; and recent heavy pressure for the clauses eliminauon
from the national parties in the federal parliament. Such a pattern
is not accidental. It derives from the Charter’s interaction with a fed-
eral system whose two orders of governments accord different
weights to territorially based particularisms and country-wide uni-
formity of treatment.

Courts and Legtslatures

Some scholars resist the argument that the Charter sets courts and
legislatures against each other. Much of the alleged contflict, they
suggest, vanishes when it is recognized that most Charter cases
involve the conduct of public officials, typically the police — a consid-
eration that greatly weakens the democratic critique of judicial review.
In 2 more complex thesis, W.R. Lederman argues that the activities
of courts and legislatures are not competitive, but complementary, in
the sense that both are obligated to respect the Charter. Samuel
LaSelva makes a similar point: if legislators were indifferent to con-
stitutionality and were influenced only by “utilitarian and majontar-
ian considerations, while only judges based their decisions upon the
constitution, then our constitutional polity would come to an end.™

These arguments are both significant and correct. It is a necessary
assumption of constitutional government that governments are law-
abiding, not rogue elephants hostile by nature to any limitations on
their conduct. The limited judicial scrutiny that courts can apply to
legislation and to executive behaviour suggests that constitutional
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norms would not survive if adherence to them by legislatures and
executives were based entirely on fear of judicial detection of their
violation.

However, the internal constraints on the use of the notwithstanding
clause suggested by LaSelva, or the complementarity between courts
and legislatures referred to by Lederman, both necessarily refer to
the behaviour of governing é€lites after the Charter was implemented.
The complementarity, especially from Lederman's perspective,
describes the terms of coexistence or co-operation worked out
between courts and legislatures after the Charter has redefined the
boundaries of permissible action by the latter.

In fact, of course, the argument that courts and legislatures, as
well as cabinet ministers, senior administrators, and traffic cops, have
all internalized the norms of the Charter is powerful testimony to its
ability to change both beliefs and behaviour.? Sterling Lyon and other
defenders of parliamentary supremacy clearly saw that introduction
of a Charter was a major departure from the historic British tradition
self-consciously continued at Confederation. The philosophies of
entrenched rights and of parliamentary supremacy derive from
divergent political traditions. A regime historically founded on the
latter is profoundly transformed by introduction of a Charter, the
central institutional expression of the former.

The special responsibility of courts in this new regime is to flesh
out the constitutional norms that will be voluntarily adhered to by
those who are subject to the Charter’s requirements, clearly including
legislatures and executives. The judicial role is perhaps best thought
of not as policing boundaries to prevent infractions but as falling
somewhere between teaching and preaching in order to mould the
future behaviour of those with whom they share the task of fulfilling
the Charter’s mandate.

The Enhanced Status of the Supreme Court

The higher status of the constitution necessarily adds to the respon-
sibilities of the body that undertakes its final interpretation. The
traditional institution that gains most in status, visibility, and influ-
ence as a result of the Charter, therefore, is the judiciary — most
notably, the Supreme Court, with its de facto and symbolic leadership
role. To its role as umpire between provinces and Ottawa is added its
even more visible obligation of arbitrating relations between citizens
and the state. Traditional concerns about its composition, the
appointment process, and the jurisprudence that should govern its
decisions all appear in a new guise. It is no longer adequate to
address these issues almost exclusively from the vantage point of the
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division of powers, and therefore of federalism, and thus to ignore
the impact of the Charter on them."” The new constitutional actors
created by the Charter also care about all the factors that enter into
judicial decisions. Thus proposals for Supreme Court reform that are
restricied to pre-Charter concerns defined primarily by federalism
are likely to fall short of or overlook new agendas for reform raised
by the Charter.

The generally increased importance in Canadian life of the con-
stitution — and hence of the judiciary — gives more influence within
governments to departments of justice and attorney-generals’ minis-
tries. Their internal advice-giving roles expand, concurrent with their
growing external responsibility for defending their governments in
courtrooms. The overall result is to add to the already substantial
influence of lawyers in public life.

THE CHARTER TAKES ROOT

It is not easy to predict the leng-run impact of the Charter of Rights
on Canada’s national and provincial communities. The Charter
applies to a people, shaped by more than a century of life together,
who have learned to work the institutions of parliamentary govern-
ment and federalism. It will, along with other factors, modify the
civic identities of Canadians, but its full impact will not be apparent
for several decades, although a remarkable adoption of a rights lan-
guage is already apparent."'

In marked contrast to the limited vision of the 1960 Bill of Rights,
the Charter is a generous, eclectic document. It brings together and
consolidates the outcomes of many of the previous quarter-centurys
struggles for rights, status, and recognition. ' While the Charter has
“clevated the status of the Canadian pesple vis-a-vis our govern-
ments,” its description of that peaple is far from simple. To some
extent, it is a Janus-faced document, presenting both liberal individ-
valism and a constitutionalization of the linguistic, ethnic, racial, cul-
tural, and sex identities of Canadians. The former approach is found
in the more traditional fundamental freedoms, democratic rights,
and legal rights. The lauter is expressed in the Charter’s singling out
of official language minorities (section 23), Canadians’ multicultural
heritage (section 27), sex (section 28), and aboriginals (section 25 —
as well as section g5 of the Constitution Act). Nine abstract groupings
in the equality provisions of section 15 of the Charter, ranging from
race to physical disability, supplement these categorizations.

These coexisting thematic thrusts provide the basis for competing
attributions of where the Charter’s essence lies. To John Whyte, who
identifies Trudeau's goal as a “modern liberal nation marked by a
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single fundamental relationship between the polity and individual
citizens,” the Charter will make the citizen-state relationship “system-
atized, centralized, uniform, constant, unilateral and direct,” in
marked contrast to that relation in federalism — “diverse, filtered,
diluted, subject to mediation, and complicated.”™ Scholars who write
from the perspectives of critical legal studies, Marxism, or a generally
social-democratic tendency agree that the Charter is a liberal indi-
vidualist document, but they see its arming of “individuals with a
negative set of formal rights to repel attempts at government
interference”® as an unfortunate constraint on the state’s capacity to
alleviate injustices of the market-place. The Charter's private rights
produce public wrongs.' The most important thing about the Char-
ter, according to Andrew Petter, “is that it is, at root, a 1gth century
document set loose on a 2oth century welfare state.”\” To other critics
of the Charter, such as Charles Taylor, the emphasis on individual
rights not only atomizes society but, with its nationalizing, levelling
propensities, is destructive of the smaller communities on which Can-
ada is allegedly based and therefore hostile to the goal of a partici-
patory democratic culture which cannot flourish in a continental
community of rights-bearers.'®

Others deny the Charter’s exclusive liberal individualism, by stress-
ing its “ideological heterodoxy™" or by noting that its liberal individ-
ualist rhetoric coexists with an emphasis on communitarian values.*
David Elkins, in his recent presidential address to the Canadian Polit-
ical Science Association, differentiates the Canadian Charter and the
us Bill of Rights by stressing the former’s collective or group rights
which are conspicuously absent from the latter.? Those who write in
this vein point to minority-language education rights, aboriginal
rights, multiculturalism, and denominational school rights as indi-
cators of a group, collective, or communitarian orientation in the
Charter. To Thomas Berger, an eloquent exponent of this view, the
Charter is a response to the historic French-English duality of Can-
ada, to the aboriginal peoples, and to our multiethnicity. He sees the
essence of the Charter in its recognition, affirmation, and protection
of diversity.?

The Charter’s inclusion of the categories cited by Berger unques-
tionably testifiés to the distance that Canadians have travelled since
the not-too-distant time when Indians did not have the vote, the
francophone side of duality was only weakly expressed in national
affairs and institutions, non-founding peoples had a low profile, and
multiracial considerations were for other nations, not Canadians.
From this perspective, the Charter appears as aimost a compendium
of the group basis of our existence. Its social vision is incorporative
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and pluralistic rather than levelling. And while the Charter’s individ-
uval rights may be its dominant theme, that theme is attenuated by a
miscellany of group recognitions and entitlements that are immensely
varied, ranging from positive entitlements to the receipt of particular
services (section 23§, minority-language educational rights) to a
requirement that the Charter’s interpretation is to be consistent with
“the multicultural heritage of Canadians” (section 27).

The burgeoning literature that fleshes out these competing assess-
ments may be taken as testimony to the Charter’s eclecticism -~ or to
its damaging ambiguitics. Politically, however, the literature of con-
troversy confirms that the Charter is taking root. In a few years, 1t
has acquired an infrastructure of scholarship that makes it almost
impossible to visualize the document in the more pristine state when
it first became part of the constitution in 1982. A recent bibliography
of Charter publications up to August 1988, seventy-eight pages in
length, listed about 1,400 items.** The Charter has become an insti-
tution.

Ultimately, the evolution of the future blend of the individual and
collective aspects of the Charter will be a product of law and politics,
particularly given that Charter clauses relating to sex, language, eth-
nicity, and aboriginal status are able to generate organizations
devoted to their protection or strengthening much more than are
clauses relating to the more traditional individual rights, even with
the impressive number of civil libertics organizations in Canada. In
the same way as Quebec is not a province like the others, because it
can mobilize a national sentiment behind its aspirations, some Char-
ter clauses may also be unlike the others in their greater long-run
political capacity to tap emotional reservoirs of support linked to the
powerful stimuli of sex, language, and ethnicity.

IN RESPONDING TO THE CHARTER, our plural society has adapted
across multiple fronts to the new constraints and opportunities that
it offers. A flood of publications signifies the emergence of a scholarly
infrastructure to support the bench in its awesome task. Law and
political science, along with some other social sciences, are experi-
encing partial rapprochement and are sharing disciplinary skills to
cope with the divergent but overlapping research concerns generated
by the expanded role that the Charter gives to courts.

The Charter watch extends to the self-interested concern of Char-
ter constituencies as to how courts structure, personnel composition,
and jurisprudence assist the groups interests and perspectives. New
litigation lobby groups, some with government funding, exploit the
new opportunities to move policy in directions that the Charter cre-
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ates. For example, a 1984 report for the Canadian Advisory Council
on the Status of Women asserted that, with the Charter in place, “we
find ourselves at the opportune moment to stress litigation as a vehi-
cle for sacial change."!

Successive chief justices and other Supreme Court judges explore
in public the implications of their new responsibilities and solicit the
assistance of the academic community extending beyond the bound-
aries of law faculties.?® The courts acknowledge that the Charter is
not John Diefenbaker’s Bill of Rights and should be treated differ-
ently.?s Further, future judges raised in a Charter-influenced consti-
tutional culture will, presumably, be less influenced by historic beliefs
in parliamentary supremacy. In any event, that tradition has been
weakened by a global and domestic rights consciousness and also by
the diminished status of its originator, the United Kingdom. What
Peter Russell calls the “zeitgeist of the legal community” takes the
Charter seriously, an attitude reinforced by the widespread availabi-
lity of legal aid.?” Indeed, the legal community played a vanguard
role in advocating the Charter and encouraging the Supreme Court
to wield its new mandate vigorously.?® A small cadre of journalists is
emerging with a capacity to guide the lay person through the intri-
cacies of Supreme Court decisions. Every few days the media report
that some government or other is exploring the compatibility or con-
flict between some of its historic practices and Charter provisions.

In brief, there has been an impressive, multifaceted response to
the requirements the Charter imposes on Canadians, much influ-
enced by the conditioning of previous decades. The contribution of
the United Nations to legitimating a rights-oriented discourse has
already been noted. The Canadian Bill of Rights of 1960, despite its
inadequacies, accustomed Canadians to living with such a code and
thus minimized the discontinuity which the Charter would otherwise
have brought. Also, Canadians live next door to a rights-oriented
polity, and since the end of appeals to the Judicial Committee in 1949,
the influence of the contrary British tradition on Canadian jurispru-
dence has diminished. Further, the Charter emerged out of a public
process in which numerous civil liberties, ethnic, womens, and other
groups lobbied vigorously. for a strong document. The public was
generally in favour, influenced partly by Ottawa’s persuasive propa-
ganda, which portrayed the Charter's opponents as self-interested
and insensitive to rights.” The Charter was also the centrepiece of
the federal response to a constitutional crisis that had racked the
country for years, and hence a document to be taken seriously at the
time and subsequently. The Charter already has a high public profile
in a constitution hitherto characterized by very low visibility.
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The Charter’s framers clearly intended to limit the possibility that
it would be trivialized by the courts or ignored by the public. Section
52 (1) states: “The Constitution of Canada is the supreme law of
Canada, and any law that is inconsistent with the provisions of the
Constitution is, to the extent of the inconsistency, of no force or
effect.” Section 24(1) explicitly gives enforcement power to the judi-
ciary: “Anyone whase rights and freedoms, as guaranteed by this
Charter, have been infringed or denied may apply to a court of com-
petent jurisdiction to obtain such remedy as the court considers
appropriate and just in the circumstances.” The judiciary has clearly
responded to this new mandate.

A few years ago, a leading scholar asserted that “Canadian judges
bave begun to carve out a bold new constitutional jurisprudence. Led
by the Supreme Court, judges have stressed that the constitutional
status of the Charter qualitatively distinguishes it from the statutory
Bill of Rights of 1960" and that accordingly it should receive more
generous interpretation.™

Thus, although the time span is too short for definitive judgments,
the Charter appears to be taken seriously by relevant publics and by
the courts. An analysis of the early Charter era, from 1982 through
1985, identified a “remarkably high degree of success” of approxi-
mately 31 per cent for Charter litigants.*' As Peter Russell anticipated
some time ago, the Charter has been employed much more vigorously
by litigants to challenge public officials than to attack legislation.*
Two out of three cases are what a recent study calls “conduct cases,”
about half of which involve police,*® whose behaviour the courts may
be keeping within the bounds set by their political superiors.

The impact of the Charter, however, cannot be determined by look-
ing exclusively at the batting average of litigants in judicial proceed-
ings. The Charter, after all, had political purposes as well:
strengthening the national community, diminishing the salience of
provincial cleavages, and supplementing the discourse focused on
federalist definitions of issues with a counter-discourse relatively
indifferent to territorialism and organized around rights. The hopes
of Charter supporters are well summed up by Deborah Coyne, who
credits it with “a subtle nationalizing effect as it gives expression to
a national citizenship that is independent of territorial/regional loca-
tion and that transcends regional identities [with] its appeal to our
non-territorial identities — race, ethnicity, gender, age, and so forth.™

Sociologist Raymond Breton, reacting against an economism that
defines the state’s role primarily in terms of managing the economy,
reminds Canadians of what Clifford Geertz more generally has
argued — namely, the importance of the symbolic order to the col-
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lective life of a people.®® The making of societies, Breton argues, is
an unending task of constructing and revising the collective identities
that get expressed in ideologies of peoplehood and in public symbols
that strengthen identification with the political community. By these
means, individuals find a correspondence between their private selves
and official public representations of their community.

In Canada, the Charter was intended to modify the symbolic order
by linking individuals directly to the constitution by the vehicle of
rights. The public judicial reiteration of the value of rights stimulates
Canadians to view themsclves as “rights-holders, thereby transform-
ing the language of political discourse in Ganada.™” This rights dis-
course is not simply a detachable, instrumental language devoid of
effects on those who employ it. On the contrary, it works on the
mental maps we live by, by providing routes 10 destinations we for-
merly might not have thought of. As Marc Gold observes, one sig-
nificant “conception of rhetoric [sees it] as the way in which we
constitute ourselves as a community through language.™*

In general, as Gibbins, Knopff, and Morton suggest, the pre-Char-
ter Canadian constitution stimulated a jurisprudence that “mirrored
and thus strengthened the dynamic of federal-provincial conflict as
the organizing principle of the political process.™ The Charter, how-
cver, allows individuals and groups that are indifferent to federalism
to resist the latter’s organizing imperative and to take issues directly
to court, where the “crosscutting ideological formulation of such
issues will be emphasized at the expense of any territorial dimension
they may have™ Thus the Charter allows issues such as abortion,
the death penalty, and numerous equality issues to be confronted as
matters of constitutional principle in the judicial arena. In some
areas, such as censorship and Sunday closing, the Supreme Court will
be “establishing national standards applicable to all the provinces.
Here we will see the centralizing tendency of the Charter at work.
Historically with regard to both these matters, substantive decision-
making was subject to a regime of provincial local option. Now the
Supreme Court will scrve as a national supervisor of legislative action
with regard to these controversial subjects™' These divisive moral
issues transcending federalism become Canadian issues and will be
litigated as such. The debates they engender will constitute an ongo-
ing lesson in Canadianism. The divisions they stimulate will be ide-
ological and national, not regional. They will be debates culminating
in the Canadian Supreme Court, about the meaning, boundaries, and
protection of rights located in a Charter that applies to all Canadi-
ans.*?
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On the whole, the Charter portrays Canadians as a single national
community with other than provincial distinctions. Admittedly, some
sections of the Charter display provincial sensitivities. The override
in section 33 and the mobility rights subsection, 6(4), allowing special
programs for socially or economically disadvantaged individuals in a
province with a rate of employment below the Canadian rate, are
exceptions in deferring to provincialism, as also is section 59, which
delays the coming into effect in Quebec of section 23(1)}(a) until
authorized by the legislative assembly or government of Quebec.”

These, however, are exceptions in a document that overwhelmingly
defines the Canadian people in non-federal terms. The Charter’s
sections on minority-language educational rights obligate provincial
governments to provide educational instruction in the minority offi-
cial language. These sections sacrifice the rights of provincial major-
ities to determine language policy in educational settings in order to
further a particular vision of the pan-Canadian community. The
holders of such minority rights can judge the behaviour of provincial
governments through the national lens provided by the Charter. This
exemple, however, only illustrates the Charter’s general tendency to
take people psychologically out of their provincial communities. In
that sense, at the level of the citizen, the Charter reduces the dis-
tinction between “section g1 Canada” and “section g2 Canada”. Both
orders of government now encounter rights-bearing Canadians — a
modification more of the provincial political environment than of the
federal.

Whether judicial application of the Charter will constrain provin-
cial governments more than the federal is a different matter. However,
recent empirical evidence covering all appeal court decisions from
1982 to 1988 suggests that the Charter not only is having a more
pronounced effect on legislation than had been thought but also is
restricting the autonomy of the provinces more than that of Parlia-
ment.* If this trend continues, suspicions about its anti-federal ten-
dency will be further confirmed.

The judicial role in these decisions is clearly constitution-making.
The vague generalities of the Charter have been likened to “limp
balloons ... [and] ... the judges must decide how much air to blow
into them, ... a constitution-making role” no less significant than the
original creative role of the Charter’s architects.* Over time, the
cumulative decisions of courts jell into jurisprudential doctrine. Ran-
dom behaviour is incompatible with the judicial office. The long-run
tendency of decisions, accordingly, is to strive for philosophical coher-
ence of the concepts under examination. When these concepts per-
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tain to rights, and thus draw on a rich philosophical tradition, the
goal is a comprehensive definition of a Canadian in terms of Charter
rights.

The composite portrayal will always have imperfections, it will not
stand still, and it will be contested. Nevertheless, future citizens will
have a richer, more articulate, and more nuanced description avail-
able of what it is to be a Canadian. In other words, the Charter will
not only judicialize our politics and politicize the judidary as already
argued,*® but will also philosophize our collective identity. It will make
Canadians a more theoretical people and will give judges much more
say in the formation of their evolving collective self-definition. No
doubt, the Canadian portrait as developed by the judiciary will be
much more comprehensible to élites than to ordinary citizens, but
that is simply a tautological reminder of what an élite is. (Note: This
chapter was initially delivered as a lecture in carly 1987. Chapter 4
presents a more recent assessment that profits from the Meech Lake
experience and underlines the relative failure of the Charter to “take”
among Quebeds francophone majority, especially its nationalist €lites,
as compared to English Canada.)

THE AMENDING FORMULA
AND THE CHARTER

From a historical perspcctive, the adoption of a domestic amending
formula in the Constitution Act, 1982, agreed to by all governments
but Quebcc, was a major constitutional breakthrough. It put an end
1o a quest that had intermittently engaged Canadian governments
since 1g27. It eliminated a role for Westminster that had become as
embarrassing to British as to Canadian politicians.

The 1982 amending formula is not simple; indeed, Peter Meckison
speaks of amending formulae, for there are six different means 0
secure amendments, depending on the constitutional subject-matier
and the governments involved.? With specified exceptions (section
41), the relevant provincial legislature can amend the constitution of
a province (section 45); and, again with specified exceptions (sections
41 and 42}, Parliament may amend the constitution of Canada with
reference to the executive government of Canada or the Senate and
House of Commons {section 44); an amendment that applies to one
or more but not all provinces may be authorized by resolutions of
Parliament and the legislative assemblies of the provinces to which it
applies (section. 43). For an amendment that requires provincial sup-
port, the approval of the House of Commons by resolution is suffi-
cient, in the absence of Senate support, if the House adopts for the
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second time a resolution that it had already adopted more than 180
days previously (section 47).** An important list of subjects requires
unanimous consent, including the various amending formulae them-
selves, (section 41)." And, most notably, the “general procedure”
requires resolutions of both Houses of Parliament and “of the legis-
lative assemblies of at least two-thirds of the provinces that have, in
the aggregate, according to the then latest general census, at least
fifty per cent of the population of all the provinces® (section 38).
Further, a province may opt out of an amendment made under this
section that “derogates from the legislative powers, the proprietary
rights or any other rights or privileges of the legislature or govern-
ment of a province” (section 38[2}{3]). As Meckison states, “The prin-
ciple of opting out is the cornerstone of the new amending formula.”™
Further, if a province opts out of an amendment transferring legis-
lative jurisdiction from the provinces to the federal government, that
province is entitled to “reasonable compensation” from Ottawa, if it
is an amendment “relating to education or other cultural matters”
(section 40).

For provincial governments, especially the seven remaining mem-
bers of the Gang of Eight, following Quebec’s unwillingness in
November 1981 to accept the modifications insisted on by the federal
government, the amending formula was a heady constitutional tri-
umph. With some alterations,” it was the amending formula they
had proposed in the package they released in April 1981 as their
way out of the constitutional impasse. Appropriately, the sense of
achievement was especially pronounced for the Lougheed govern-
ment of Alberta, which had developed the formula.

The new formula, based on the “equality of the provinces,” could
be portrayed as an appropriate extension of the principles of feder-
alism to a new arena. It could also be viewed as the political realists
acceptance of cabinet ascendancy or as simply recognizing the dom-
inance of governments in executive federalism, where, presumably,
future constitutional amendments would be thrashed out.

As Barry Strayer observed in a 1966 article, “the view which one
takes of an amending procedure will largely depend on the concept
he has of the nature and purpose of the constitution itself"* For
provincial governments hostile to majoritarianism and to referen-
dums, the formula reflected the historic assumption that the written
constitution was mainly about federalism, an affair of governments;
hence formal constitutional change should properly reside in the
hands of governments. Thus the formula appeared to solidify gov-
ernment control of the amending formula and to have warded off
the threatening prospect held out by Otawa's proposals to give Cana-
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dian citizens, via referenda, a say in amending the constitution of

their country.

There was one qualification to government (i.e. cabinet) domi-
nance: the requirement of approving resolutions from the Senate,
the House of Commons, and the legislative assemblies of provinces
supporting the proposed amendment. While this was a modification
of previous practice, in which executive approval sufficed, inexpli-
cably there was no overt anticipation that this might be a serious
hurdle rather than a ritual to be observed.

While the Gang of Eight’s amending formula was in obvious con-
flict with the very different assumptions behind the federal govern-
ment’s preferred formula, it was, with a few modifications,
grudgingly acceptable to Ouawa. [t was a price that had to be paid
to obtain sufficient provincial approval to go to Westminster with a
package that included the Charter.

It is easy to get lost in or mesmerized by the details of current
amending formulae and thus lose sight of the larger vision that lies
behind them — and what that vision lacks. The amendirig formula
derives from federalism to the exclusion of other concerns; the rel-
evant actors in federalism for amending purposes are governments;
the essential principle of federalism is the equality of the provinces;
and the innovative principle of the formula is the opting-out provi-
sions, which “guarantee to each and every province that constitutional
amendments which derogate from their existing legislative powers,
proprietary rights or other rights cannot be imposed upon them
without their consent.”

The underlying philosophy is a product of the Gang of Eight,
building on earlier proposals by Alberta, which fashioned the pro-
vincial Constitutional Accord that, slightly modified, became Part v
of the Constitution Act, 1982. The accord was defensive, designed to
protect provinces — which were equated with provincial governments
— from nationalizing and centralizing pressures. It was based over-
whelmingly on the interests of “provincial communities and provincial
governments, with the latter endowed with indefeasible rights in per-
petuity to the jurisdictional powers they possessed.”™ The document
was unremittingly provincialist and precluded a national majority of
governments or voters, no matter how large, from dictating amend-
ments to a recalcitrant provincial government, except in matters per-
taining to the House of Commons, the Senate, and the Supreme
Court, the establishment of new provinces, and the extension of exist-
ing provinces into the territories. These matters, which did not affect
provincial jurisdiction or proprietary or other rights, would be cov-
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ered by the two-thirds and 50 per cent rule (i.e. Parliament plus
legislatures of seven provinces representing at least half of Canada’s
population).

With these few exceptions, the accord gave individual governments
the capacity to resist unwanted constitutional change without penalty.
In explicitly repudiating any popular input by referenda, the accord
was designed to protect the rights of each provincial government not
only from other governments but also from its own people who, being
Canadian citizens as well as provincial residents, might take a less
provincialist view than their governments of future amendments they
could be asked to approve. As Stephen Scott observed, and for the
reasons just identified, even the Charter did not elicit “remotely as
bitter a response from provincial authorities across the country as did
the inclusion of the referendum process” in the federal proposals.®
This provincial-government hostility was also stimulated by the form
of the initial federal proposal, designed to serve Ottawa’s interests,
with minimum. concession to subtlety. The provinces government-
centred view also accounts for the absence of reference to a Charter
of Rights in the accord. A referendum procedure and a Charter
would leave provincial governments vulnerable to Canadianizing ten-
dencies among their own residents and to a philosophizing judiciary
that might value the federal values of diversity less than protection
of the Canadian rights contained in a Charter. The accord thus
expressed a provincialist, governmentalist, protective philosophy. It
sought to combine flexibility — with the two-thirds and 50 per cent
rule as its basic formula - with iron-clad protection of provincial
rights — opt-out plus compensation — at the cost of nation-wide uni-
form application of future amendments.>

The amending formula was refined in closed meetings of the eight
governments least sympathetic to the Charter. The appropriateness
of such an amending formula for a constitution that contained a
potent Charter was not, therefore, a consideration for the sponsors.

The amending formula and its sponsors never directly confronted
what might be called the Charter constituencies. The formula was
not available for public scrutiny by the citizens' groups that sought
to strengthen the Charter in the Special Joint Committee. The
amending formula before that commitiee was the federal proposal,
with its referendum component. By contrast, the Gang of Eight
moved its formula through the formative stages protected from pos-
sible intrusions from an inquisitive and demanding citizenry. The
latter thus would not recognize the “symbolic importance” of the
amending formula or appreciate, as Charter supporters did a few
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years later, the clash between the premises that lay behind the Charter
and those that were behind the provincialist, government-dominated
amending formula that joined the Charter in the Constitution Act.”’

When intergovernmental agreement on a slightly modified version
of the provincialist amending formula was made public, it was part
of a constitutional package that also contained encroachments on the
rights that women and aboriginals thought they had already secured.
As a result, in the few additional hectic weeks within which further
change to the agreed package turned out to be possible, public atten-

tion and pressure were directed almost exclusively and successfully

to reinstatement of what aboriginals and women had lost.

More generally, throughout the Joint Cominittee hearings of 1980~
1, and the concurrent closed meetings of the Gang of Eight, the
Charter’s supporters, with their limited resources, paid negligible
attention to the amending formula. Like most actors in the consti-
tutional drama, with the possible exception of Prime Minister Tru-
deau and his key advisers, they showed little concern about the
compatibility or otherwise of an amending formula and the Charter.
Thus the potential conflict between the amending formula, which
combined executive dominance with a version of federalism biased
toward provincial governments, and the Charter, which showed a sus-
picion of governing élites and bias toward the pan-Canadian com-
munity, was ignored.

THE TWO MAJOR COMPONENTS of the Constitution Act of 1982 are
based on very different visions of our country. They had different
origins and followed separate routes into the constitution. Their coex-
istence in the same document reflects Ottawas unyielding insistence
that constitutional change include the nationalist thrust of a Charter
and the equally unyielding insistence of the Gang of Eight that it
include a provincialist, government-dominated amending formula.
The Charter reflected the new rights consciousness stimulated by
both domestic and international factors. [ts political purpose was o
raise the status of citizens vis-a-vis governments and to strengthen
the pan-Canadian community. The latter purpose explains why,
among governments, the federal government aggressively sponsored
the Charter as it emerged from and was transformed by a gruelling
public committee process. The Charter linked numerous groups
directly to the constitution for the first time. The constitutional cul-
ture it anticipated was non-deferential, somewhat mistrustful of gov-
ernments, dubious about the centrality of federalism as a
constitutional organizing principle, and, when further developed,
might come to suggest that sovereignty did or should reside with the
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people. Thus, if the Charter had been entrenched while the formula
for amendment was still unresolved, adoption of the existing amend-
ing formula would have been inconceivable.

The amending formula, by contrast, was a product of provincial
governments. It emerged from an interprovincial arena and subse-
quently received acceptance in a closed first ministers conference.
Not surprising, it was a response to the provincial concerns that fash-
ioned it, not to the proliferating constitutional lobby groups of
women, cthnics, aboriginals, Charter advocates, and others, whose
aggressive posture in public forums had a marked impact on the
Charter. Further, the amending formula reflected a decentralist view
of federalism that had developed in the 1g60os and 1g70s, as well as
a tendency, documented by Robert Vipond, to fashion constitutional
arguments in terms of the principles of federalism rather than in
terms of constitutional origins or the intentions of the founders.* On
the whole, this view of federalism stressed the provincial rather than
the national dimension of Canadians’ existence. Federalism became
a rhetorical weapon to be employed against the national community
and the federal government rather than a constitutional arrangement
for the expression of the national and provincial dimensions of a
people.

Conceptually, federalism verged on being equated with provincial-
ism. In academic circles, the rubric “province-building” acquired high
visibility for its drawing of atiention to the neglected provincial coun-
terpart of nation-building. Intrastate federalism, previously dis-
cussed, also stressed the provincial dimension of Canadian existence
at a time when Canadian federalism was characterized by a centril-
ugal provincialism. It is perhaps not surprising that the “principles
of federalism,” as fashioned by governments least sympathetic to
Ottawa and to the national community, should generate an amending
formula expressive of “provincial governmentalism” or “governmental
provincialism.”

In the immediate aftermath of proclamation of the Constitution
Act, the coexistence of the Charter and the amending formula, in
spite of their distinctive origins and contrasting assumptions, was
viewed as a somewhat abstract concern devoid of serious practical
consequences. After all, they applied to different spheres and
appealed to different constituencies. The amending formula, it might
reasonably be thought, was of concern mainly to governments and
was unlikely to be frequently applied. The Charter, by contrast, had
been portrayed by the federal government as the chief component of
a “People’s Package,” had attracted the bulk of the attention of the
interest groups that appeared before the Special Joint Committee,
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and promised to become a significant resource in furure judicial pro-
ceedings. None of this, however, suggested that the Charter’s vision
would seriously complicate the working of an amending formula
dominated by governments.

The assumption that the Charter and the amending formula were
on separate tracks that would not meet was given additional support
by the knowledge that the citizens groups that fought so vigorously
for a more powerful Charter had displayed negligible enthusiasm for
the federal amending proposals that would have enhanced the con-
stitutional role of citizens. This absence of a positive response to the
referendum idea analogous to the public support for the Charter
suggested that the 1982 act represented an acceptable division of the
constitutional spoils. It was the kind of outcome that one would
expect from an intergovernmental political compromise in which the
federal government had mobilized significant public support for its
Charter project but had been unable to do the same for its proposed
amending formuia.

The amending formula and the Charter provide contrasting
“answers” Lo the question: “To whom does the Constitution belong,
governments or citizens?” This dichotomy might have mattered little
if the amendment process were likely to rest unused on the consti-
tutional shelf, while bureaucratic and political élites worked the fed-
eral system by less formal means. However, recent experience
suggests that it is not easy to leave the constitution alone and get on
with the task of governing. Proposals for formal constitutional change
were a constant presence in the 1g6os and 1970s. Further, the fact
that the major perceived shortcoming of the 1982 act was the failure
of Quebeds government to agree 1O its terms virtually guaranteed
resort to the new amending procedure when an opportunity emerged
to bring Quebec back into the constitutional family. The symbol of
exclusion could be put right only by a symbolic act of inclusion, for
which there was no alternative to formal amendment. Moreover, the
task of enticing back an aggrieved Quebec government almost
ensured, as turned out to be the case, that the resulting constitutional
package (“Meech Lake”) would be handled as a “text-book example
of ‘executive federalism’™ or, more generally, of “lite accommoda-
tion,” with citizens as spectators.®

As the next chapter will argue, the attempt to overcome one major
flaw in the 1982 compromise, exclusion of the government of Que-
bec, by employing the amending formula, which represented only
one of the two competing visions enshrined in the constitution, made
visible the other major flaw: ambivalence on the locus of sovereignty.
The question that had not been previously asked, however, because
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of the two-track process in 19801 —about the practical compatibility
between a government-dominated amending formula and a Charter
that raises citizens consciousness — could no longer be avoided.

The Constitution Act of 1982 left Canadians with two constitu-
tional visions: one, organized around federalism concerns, is the pre-
serve of governments; the second, focused on the Charter, stresses
the citizen=state dimension from the perspective of the citizen. The
governments' constitution is incomplete because the government of
Quebec is not a willing party to its terms. The citizens constitution
is incomplete because its citizen beneficiaries have no automatic right
of meaningful participation in amendment processcs that might
weaken their rights. The larger written constitution that contains
them both is threatened with paralysis by the lack of agreement on
the relative roles of governments and citizens in constitutional
change. It is, accordingly, a task of the highest priority to find a
modus vivendi between the Charter and the amending formula. The
site of that resolution can be only in revised criteria, formal and/or
informal, to govern the amending process in ways that do not assume
that the Charter never happened. The issue, at base, is the locus of
sovereignty.

With the benefit of hindsight, it now appears that post-1982 com-
mentators, up to the appearance of Meech Lake, paid too much
attention to the Charter, too little to the amending formula, and far
too little to the circumstances in which their competing assumptions
would clash. It is now apparent that citizens rights carry with them
an assumption of the right to participate in a serious way in the
amendment of the framework in which those rights are contained.
Thus defeat of an amending formula with a referendum option that
would have been much more congruent with underlying Charter
assumptions can now be scen to have left Canadians with a serious
practical problem: who should participate, and in what ways, in for-
mal constitutional amendment?

CONCLUSION

The Constitution Act, 1g82, provided only a brief respite from con-
stitutional introspection, although its achievements were considerable
— including a new and comprehensive amending formula, a Charter
of Rights binding on both orders of governments, and a resources
clause beneficial 1o the provinces. Although there was a tendency at
the time to denigrate the changes as limited or trivial, such a claim
could not be credibly made in the late 1980s as Canadians digested
the Charter. The significance of the Charter is not simply in its pro-
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vision of a written code of rights and the availability of a judicial
process to employ in their protection. More important, the Charter
extended the reach of the constitution, in a pervasive yet discrimi-
nating fashion, deep into society. The constitution now matters to all
the groups identified in the Charter, ranging from the specificity of
individuals with mental or physical disabilities to the generality of
“everyone” cited elsewhere. !

The written constitution is no longer, as the BNA Act had been, a
spare, spartan document that speaks mainly to governments; it is
now a much more encompassing set of documents that reaches out
to numerous new constituencies, such as women, official-language
mineritics, “multiculturalists,” and others. Functionally, the constitu-
tion, as well as regulating the affairs of governments, now presides
aver the citizen-state relationship and is also the master instrument
providing discriminating recognition to the multiple social categories
of a heterogeneous modern society.

This extension of the constitution’s reach is, indeed, so profound
and pregnant with such societal significance that it will require Cana-
dians to rethink what a constitution is. In the pre-Confederation dec-
ades, “constitution” meant responsible government to the politically
active; subsequently, particularly in its written form, it came to mean
federalism, especially the division of powers. The addition of the
Charter further extends the embrace of the constitution.®® These new
layers do not displace what has gone before but must be incorporated
in a new synthesis that will be the product of creative ingenuity.

The constitution bequeathed to Canadians by the additions of
1982 is not just a structural framework, a new container within which
unchanged Canadians undertake their daily pursuits. Rather, it con-
stitutes a pervasive environment of cues, incentives, and, in general,
identity-shaping pressures.

The role of the constitution as an instrument of social management
and rights protection does not sit easily with its traditional role of
regulating the federal dimension of Canadian existence. A rap-
prochement has yet to be worked out between the constitutional role
of the peoples and governments of Canada defined in federal terms
(“the governments' constitution”) and their newer role defined in
terms of the citizen-state axis contained in the Charter (an emerging
“citizens’ constitution™).

After the Constitution Act had been proclaimed, the captains and
the queen departed, and the exploding fireworks in Ottawa and black
armbands and flags at halfmast in Quebec made their symbolic
statements of achievement and betrayal, the second stage of real con-
stitutional change began. The constitutional word had to be made
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living flesh; the paper phrases had to be internalized; thou§ant_ls of
acts of discretion had to be informed by the new consmu‘uonal
injunctions. The governors and the governed !1ad_ to start learning to
live the new constitutional order, not merely live in it, or under it, or
off it. Further, Canadians could not respond to the major sht:fr.tcom-
ing of the Constitution Act — the Quebec government’s opposition Lo
its terms and the nationalist passions an inadequate response could
inflame — as if the Charter did not exist. -
We learn who we are and where we are both fro!11 our constitu-
tional efforts that succeed, and from those that fail, and perhaps
even more from those that are defined as failures by some fmd suc-
cesses by others. That ambiguous legacy was !he Constitution Act’s
gift to the first generation that had to assimilate its ac!llevemcnﬁ
while responding to its shortcomings. From this perspective, Mee.c
Lake is another instructive development. Conceived as a hlg_h-nsk
effort to be stage-managed and brought to a quick cqnclusnon (ll).y
incumbent political and bureaucratic élites in ‘thc service o.f tradi-
tional concerns of federalism, Meech Lake ran into serious difficulty
because its authors misunderstood the significance of_ the new con-
stitutional currents set in motion by the Charter. Their approprlalel
sensitivity to the exclusion of Quebec was not mau:lhcd_ by an tl:qua
sensitivity to the Charter’s impact on Canadas constitutional culture.



CHAPTER FOUR

The Lessons of Meech Lake

IN THE EYE OF THE BEHOLDER

The lessons of a phenomenon such as Meech Lake will vary from one
participant to another, by whether the outcome is seen as a success
or a failure, by the time of judgment, and by whether the drawer of
lessons is an involved actor or a more detached, perhaps scholarly
observer. Thus to write of the lessons of Meech Lake does not imply
that they will emerge automatically from a scientific research_process
that would unerringly lead all seekers to the same interpretation; nor
is it to suggest that thosc in charge of our constitutional affairs would
necessarily agree with the dossier of lessons in this chapter. One has
to ask, “Lessons for whom?” Aboriginals, women, the Quebec gov-
ernment, and the Federal-Provincial Relations Office will not draw
the same lessons from the constitutional experience called Meech
Lake. In each case, lessons will be coloured by considerations of self-
interest: how can we do better next time?

Further, for the participants, one way of doing betier is to get
others to agree with a version of lessons that will serve one’s own
interests in the next round. Indeed, in the practical game of consti-
tutional politics, that is the first lesson. Here, the distinctions between
lessons, abuse of history, disinformation, and the search for future
advantage get badly blurred. Lessons are weapons. The search for
lessons, therefore, is a highly politicized activity for constitutional
activists. It overlaps with the pervasive political strategy of generating
favourable interpretations of past events that will serve present pur-
poses. The classic recent example was the signal achievement ol suc-
cessive Quebec governments in disseminating the thesis that their
province had been betrayed in 19802, an interpretation that was
plausible, but also clearly contestable.!
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The lessons of Meech Lake cannot be divorced from the outcome.
Early in the process, when Meech Lake could still be perceived as an
irresistible juggernaut heading for implementation, Senator Lowell
Murray, minister of state for federal-provincial relations, wrote an
indulgent, somewhat complacent piece about the positive lessons to
be drawn from the seemingly brilliant political engineering that lay
behind the pending triumph. In particular, he favourably noted the
narrow focus of the negotiations on five “limited and manageable”
demands of Quebec, which avoided “paralyzing linkages with other
constitutional issues.” Subsequently, both Murray and Prime Minister
Mulroney reversed this analysis and attributed the difficulties that
Meech Lake was experiencing to its necessarily limited focus on Que-
bec to rectify that province's exclusion by the Liberals in 1982. This
regrettable if unavoidable concentration was now blamed for depriv-
ing the prime minister of “the benefit of flexibility that comes from
a comprehensive negotiation.™

Had Meech Lake been saved at the last minute by an adroit symbolic
concession from Robert Bourassa, by a decision by Elijah Harper and
the Manitoba Indian chiefs not to filibuster in the Manitoba legisla-
ture, or by a successful cliffFhanging demonstration of Mulroney’s
vaunted powers of persuasion and conciliation, a different set of les-
sons would surely be drawn. Although the difference in background
events and strategies between winning by a squeaker and losing by a
squeaker may be minimal, the lens of triumph and the lens of defeat
illuminate lessons that are worlds apart. With a victory, however nar-
row, the lessons are likely to be positive — what behaviour should we
repeat to duplicate this success in future? With a defeat, they are
negative — what behaviour should we avoid so that similar failures do
not recur? The lessons of failure, accordingly, are likely to suggest
major behavioural changes; success suggests more of the same.

However, even the basic concepts of victory and defeat fade and
prove elusive when closely examined. Their application to a partic-
ular outcome varies from one set of constitutional actors to another
and from one time period to another. In Quebec, Meech Lake will
be seen as a clear defeat and will be interpreted through the prism
of competing versions of Québécois nationalism. At a minimum, it
will confirm for nationalists the tremendous difficulty of bending the
constitution to satisfy Quebeds demands for some degree of distinc-
tive constitutional recognition. For aboriginals, in contrast, passage
of Meech Lake would have been a defeat, whereas its failure was seen
as a victory for their blocking tactics.

The conditioning effect of time on evaluation is clear from a
thought experiment. 1f, for example, Canada breaks up and the two
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successor states of Quebec-without-Canada and Canada-without-
Quebec are separately successful and practise fruitful foreign rela-
tions with each other, Meech Lake may not appear a failure. It may
come to be seen as a positive learning experience that confirmed the
inevitability of separate futures for the two new peoples and states
that emerged.

While these perplexities might appear to paralyse analysis and the
drawing of cenclusions, they are in fact the initial lesson to be
extracted from Meech Lake — namely, that constitutional politics is
never-ending and involves many actors, both public and private, with
competing and evolving interests. Victories for some are likely to be
defeats for others; positive lessons for some are negative ones for
others. With the passage of time, reinterpretations occur, and victory
and defeat and positive and negative lessons may change places. All
the players separately remember, exploit, and draw their own lessons
from the past as they reason purposcfully about the future.

Thus the constitution has a scattered existence in a host of bureau-
cratic and private memories that select, distort, and forget in the
service of particular aspirations. For participants, especially in times
of conflict, constitutional visions and the search for understanding
and lessons from the past are driven primarily by self-interest. The
normative role and integrating capacity of the constitution writ large
tend to fade from view. At such times, active players may forget to
ask about who is to take care of the constitution or who will see it as
a whole. Responsibility for asking and answering such questions
devolves on others who are less involved. Thus a crucial lesson from
Meech Lake for the scholarly community — or more gently phrased,
a reminder — is that as constitutional conflict escalates, the scholarly
role should not be entirely sacrificed on the altar of direct partici-
pation. Canadians will not suffer from a deficiency of partial, self-
interested, short-term analysis if scholars resist getting in the
trenches. .

In view of the preceding, the considerable traffic between the aca-
demic community and direct participants should not abliterate the
division of labour between them. Scholars should try to complement
and supplement the partiality, passion, and immediacy of the partic-
ipants by a lesser involvement in the fray, by employing a compre-
hensive perspective that encompasses as many of the players as is
humanly possible, and by striving for the long view.

In this chapter, accordingly, I view Meech Lake as an opportunity
for intensive learning about fundamental constitutional questions
that are relevant to all the players. The lessons that follow are
designed to help the reader understand the present state of the Cana-
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dian constitutional system and its degree of fit or dissonance with
the society to which it applies. Specifically, of course, the focus is on
the process of change — how did we in Meech Lake and how should
we in future try to change direction by the process of formal amend-
ment?

A BRIEF PLEA FOR
A CONSTITUTIONAL
ANTHROPOLOGY

The background for much of the analysis is the mountainous out-
pouring of commentaries, official statements, and presentations to
various legislative committees that Meech Lake stimulated. I have
immersed myself in particular in the proceedings of the public hear-
ings in Parliament, Ontario, Manitoba, and New Brunswick undl
I thought 1 could hear the people talking. These hearings provide
valuable insights into the emerging constitutional culture of Canada
outside the world of politicians and administrators. They convince
me that the scholar of the future must become an anthropologist of
the many social worlds that now intersect with the constitution —
particularly those that are somewhat removed from the official world
views of the first ministers and their advisers, who sit at the apex of
our political systems. The relevance of the constitution now extends
beyond governments and the Canadian and provincial communities
they serve to encompass women, aboriginals, visible minorities, the
disabled, and a citizenry with rights. The modern Western nation-
state is an arena for a profusion of particularistic forms of self-con-
sciousness defined by sex, language, indigenousness, and so on that
we do not understand “naturally’ simply by cohabiting the same
Canadian space.!

The secular tribalism of modernity can be encountered at home
without undertaking distant expeditions. A crucial Meech Lake les-
son, accordingly, is that a comprehensive constitutional understand-
ing will no longer emerge from studying the élite worlds of executive
federalism supplemented by the constrained constitutional discourse
of the courtroom. Meech Lake makes clear that the constitution now
has a social base. As a consequence, society now has a constitutional
existence to a degree that previous generations would not have rec-
ognized. As the embrace between constitution and socicty tightens,
those who work the former from the seats of power must not forget
its interdependence with the latter. Tt follows that constitutional schol-
ars must be students of society as well as of governments; their his-
toric propensity to look upward to cabinets and courtrooms must be
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broadened to encompass the citizenry and the constitutional linking
of state and society.

FROM A "‘LIVING"
CONSTITUTION TO THE AGONY
OF FORMAL CHANGE

Over the long haul, the Canadian experience of constitutional change
has been a success. The survival into the closing years of the twentieth
century of an order fashioned more than a century ago admits of no
other conclusion. Four provinces have grown to ten provinces and two
territories; the infant state of the 1860s has developed into the bur-
geoning state apparatus of the 19gos; struggling colonial societies
have evolved peacefully into a mature, independent people no longer
beholden to the former imperial mother country.

This evolution has been the product mainly of practical politicians
adjusting their inheritance to new demands. While formal change by
amendments has not been irrelevant, it has not been the central
instrument of change, partly because Canadians did not possess a
comprehensive domestic amendment procedure until 1982. The
demise of old practices and assumptions and the emergence of mod-
ified behaviour and beliefs have produced the flexibility that has
made the Canadian constitution a “living” arrangement.

The experience of recent decades has been less fortunate. Major
structural change has been sought by formal amendments. By infer-
ence, the extraconstitutional route has been deemed inadequate for
the objectives sought by some players. Cutting the imperial tie and
establishing a Canadian amending procedure, adding an entrenched
Charter of Rights, defining and entrenching aboriginal rights,
reforming the Senate to strengthen the role of the smaller provinces
in the central government, and elaborating a new status for Quebec
within or outside Canadian federalism have all been deeply divisive
issues. Their attempted resolution by formal amendment has pro-
duced more false starts and failures than successes.

Again and again, defeat has been snatched from the jaws of victory,
as with the 1g64 Fulton-Favreau amending formula and the Victoria
Charter package of 1971, when the government of Quebec was
unwilling to proceed in the face of intense nationalist pressure at
home. When change has successfully been introduced, a recurrent
strategy has been to ignore or bypass objectors who disagree with
the direction of change. Thus Louis St Laurent refused to consult
the provinces when he proceeded to establish the Supreme Court as
the final court of appeal in 1949, “on the grounds that Duplessis
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would never consent” to such a change.® Three decades later, until
checked by the Supreme Court, Pierre Trudeau’s Liberal government
was clearly prepared to proceed with a unilateral request to West-
minster for major constitutional change in the face of objections by
eight provincial governments. Ulimately, a compromise was struck
that excluded the Quebec government and led to bitter accusations
of betrayal. In the shaping of this compromise, women and aborig-
inals found that the rights and guarantees they thought they had
achieved were eliminated or modified. While these rights were largely
restored after massive mobilization by both groups, they both shared
a memory of attempted betrayal, or exclusion, similar to that of
Quebec.

Meech Lake continues what threatens to hecame a tradition of
excluding or bypassing those who, it was thought, could be safely
ignored. Its working premise was that extragovernmental opposition
to its means and ends could be rendered ineffectual and be overrid-
den if first ministers would simply stick together and employ party
discipline to rush the appropriate resolutions through submissive leg-
islatures. Meech Lake itself was preceded by four constitutional con-
ferences that failed to define the rights of aboriginal peoples and, in
particular, failed to entrench their right of self-government. Abong-
inal leaders left the conference table feeling embittered, cheated, and
convinced that they had not been taken seriously.

Accordingly, the scholar is advised to become comfortable with an
almost operatic language of the emotions, in which betrayal, treach-
ery, dishonour, deception, distrust, and bad faith are liberally sprin-
kled through the accusing language of the losers. Indeed, from one
perspective, the constitutional choice teduces to those who are in
control deciding who should be left out. Recently, women, aboriginals
and the government of Quebec have been prominent candidates -
the former two groups because their claims outrun their influence
and the latter because afier the referendum Quebeds good faith was
doubted by some of the other governments and Outawa held a rival
version of relations between Quebec and Canada and between French
and English. Unfortunately, such victories — constructed on an cdifice
of losers, like the Constitution Act of 1982 and Mecch Lake, had it
passed — would have made Canada the modern-day epitome of a
Pyrrhic victory. The book title And No One Cheered® applied to the
1982 act could equally have served for a successful Meech Lake out-
come in 19go, although it might have been rejected as too positive.

Major formal constitutional change is a perilous enterprise. There
are now many more players than formerly. Their demands appear to
be increasingly incompatible. Potential losers multiply. The Charter
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has generated new orientations to the constitution that clash with the
federalist bias that remains natural to governments. The constitution
we have inherited that was formerly hallowed by tradition now
appears to many to be simply old and decrepit. Finally, of course,
since a comprehensive amending formula was added in 1982, Cana-
dians are now on their own, with no one to blame but themselves.
Meech Lake, therefore, should be treated as a valuable scholarly
resource from which worthwhile lessons, debatable though they may
be, can be extracted to improve our future performance. Formal
constitutional change is the most demanding and significant political
activity available to a free people. Canadians do it badly. A search
for the big lessons of Meech Lake may help us to do better in future.

THE AMENDING PROCESS AND
THE FAILURE OF EXECUTIVE
FEDERALISM

The staggering rebuff of executive federalism in constitutional mat-
ters implicit in the failure of Meech Lake is perhaps its most basic
lesson. An agreement originally supported by all eleven governments
could not be carried through to completion. The enterprise was noble
in its aspiration to return Quebec to the constitutional family and
politically shrewd in rounding up support from all provincial govern-
ments by offering them the same package received by Quebec, except
for the “distinct society” provision. Also, both Liberal and New Dem-
ocratic federal opposition parties initially supported the package for
a mixture of patriotic reasons and self-interested hopes for electoral
success in Quebec.

The agreeing governments based their leading role in this initiative
on their habitual dominance of the intergovernmental arena of exec-
utive federalism where the agreement was worked out and on the
dominant role of political executives in the eleven systems of respon-
sible government where legislative approval by resolution was
required. The propriety of their leadership was also sustained by
their definition of the issue — to bring Quebec back into the family
of Canadian federalism was obviously an issue for governments to
handle. Further, the amending formula they applied had been
drafted by provincial governments to ensure government domination
of the process and to thwart Trudeau’s rival proposals, which would
have given a referendum role to the electorate.” In the circumstances,
the governments assumptions that they both did and should run the
Meech Lake show were not surprising.
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In the immediate aftermath of the Langevin Block agreement
clothing the Meech Lake Accord in appropriate legal language, there
was no reason to doubt their confidence. The belief that Meech Lake
was destined for quick and easy ratification was almost ubiquitous.
The federal government believed so. Lowell Murray subsequently
attributed the absence of a federal public relations campaign on
behalf of the accord to the belief that it would be implemented within
a year* Prime Minister Mulroney was brutally explicit in his reiter-
ated assertions that the premiers had agreed to a deal, their word
was their bond, and they were expected 1o deliver on their commit-
ment.? It followed that educating and involving the public was unnec-
essary and dysfunctional. Hence the attempt was made to run Meech
Lake almost as a military operation — closed meetings, decisive action,
the premature victory announcement, and an indication that a few
mopping-up operations in legislatures remained to be completed.'”
Thus the lavish attention devoted to ensuring that all first ministers
were on side was not duplicated for the public at large or for the
many groups with constitutional interests derived from the Charter
and aboriginal clauses. Legislative approval was considered little more
than a formality, almost an afterthought. This grievous miscalculation
was graphically revealed in the flattering apologia for the Meech Lake
process delivered by Lowell Murray in February 1988."" He implicitly
equated the amending process with the intergovernmental agreement
that was only its first stage and thus intimated that Meech Lake was
in the bag at a time when it was heading into deep trouble.

What went wrong? Explanations are to be found in the interaction
between the rules governing this major effort at constitutional change
and a society for which Meech Lake’s definition of what Canada was
about was no longer convincing. In retrospect, the governments that
orchestrated Meech Lake seriously misunderstood the complex rules
governing constitutional change and were profoundly out of touch
with basic changes in the constitutional culture of Canadians, espe-
cially outside Quebec, triggered mainly by the ‘Charter.

The first ministers failed to grasp the potential significance of the
requirement for legislative ratification and of the three-year period
within which it could take place in the eleven jurisdictions. Accord-
ingly, they collapsed a two-stage process — getting the agreement of
first ministers and then proceeding to a second and discrete stage of
legislative approval — into one stage, with legislative approval flowing
expeditiously and automatically from the prior agreement of the gov-
ernments whose concerns had been met. It logically followed that the
agreement was relatively indifferent to the potential concerns of the
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various social interests — women, aboriginal Canadians, northerners,
devotees of the Charter — who thought that their concerns were dam-
aged by the accord and who emerged in the second stage.

The indifference of governments to these many worlds was facili-
tated by several characteristics of the early accord process. The
secrecy of the preliminary negotiations and the rapid consummation
of the initial agreement insulated first ministers from public opinion
by depriving it of a focus and of time to crystallize before the accord
was declared final and unalterable.

This insulation was aggravated by the requirement of unanimity
that the first ministers imposed on the package, though not all ele-
ments needed approval of Otiawa and the ten provinces under the
Constitution Act, 1982. Unanimity of governments, especially when
combined with the official support of all three parties in the House
of Commons, deprived the public of alternative, opposing views to
challenge the political hegemony of the accord’s government sup-
porters. Initially, also, the unanimity was intimidating to potential
opponents, who experienced an intellectual and political loneliness
that easily led to doubts about the validity as well as the realism of
their opposition. Ultimately, however, unanimity ill-served the élites
that had appeared to benefit from it, for it contributed to their
cocoon-like ignorance of the public opinion that would later be their
undoing.

The development of opposition to the accord was facilitated by
several of the formal rules of the amending process. The new pro-
vision placed in the Constitution Act, 1982, requiring resolutions by
legislatures transformed the politics of the amending process. Con-
sequently, since 1982, consummation of a first ministers’ agreement
waits on legislative ratification by the most dilatory among the nec-
essary number of governmenis. The legislative process ensured polit-
ical visibility to the proposed amendments, ranging from minuscule
in British Columbia to substantial in Ontario, Manitoba, New Bruns-
wick, and Parliament, where reasonable hearings processes were
undertaken.'? The Liberal-dominated Senate, although it had only a
suspensive veto of 180 days, displayed great ingenuity in providing
opponents of the accord with a variety of platforms.'*

When the process drags out, as it did in Meech Lake, the three-
year period for ratification gave time for opposition to develop, for
governments to be defeated and replaced by new governments not
party to the initial agreement (as in Manitoba, New Brunswick, and
Newfoundland), for two of the latter to hold public hearings that
focused opposition to the accord, for the third to revoke the sup-
porting resolution passed by a previous legislature (Newfoundland),

e
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and for other governments to waver under the impact of hostile pub-
lic opinion from the official support they had previously offered and
confirmed by legislative action (British Columbia).

These developments could have been anticipated, as being in the
nature of things. A typical three-year period over the past decade
and a half has featured nine federal or provincial elections, three of
which result in changes of government."* The likelihood that such
changes will weaken support for a pending constitutional agreement
is high, given the tendency of opposition parties to oppose the gov-
ernment in systems of adversarial politics, especially on issues where
public support for the government’s position is weak or fragile.

Even if the opposition parties are on side, their commitment is less
than that of the governments that are parties to an agreement. A
straightforward political logic virtually ensures that a unanimous
agreement of governments is unlikely to be maintained among the
opposition parties that seek to displace them, assuming enough time
for the initial hegemony of supporting opinion to be broken. The
interaction between eleven systems of parliamentary government and
an initial constitutional consensus of executive federalism induces
opposition parties to play the role of spoilers. Given the ratio of ten
provincial to one federal government, the successful elected spoiler
is most likely to be provincial.

By the time of the demise of Meech Lake, opposition to it was led
by three newly elected provincial governments that had replaced
incumbent Meech Lake supporters; the four western NpP leaders had
come out against the accord,' as had the four western Liberal lead-
ers.'® According to one newspaper account, as the accord entered its
third year, every provincial Liberal leader, except the three premiers
who helped negotiate it, was opposed.”” Nova Scotia’s Liberal leader
Vince MacLean shared the views of Manitoba Liberal leader Sharon
Carstairs and promised to try and renegotiate the agreement if
elected.’® Preston Manning’s western-based Reform Party was also
strongly opposed to Meech Lake' and threatened to run candidates
in the next ¢ provincial election if the Social Credit government did
not take strong action against the accord.®

In sum, the requirement of legislative approval provides access to
the public in two ways: first, by the compulsory debates and optional
hearings it generates and, second, by the delay it is likely to occasion,
thus facilitating changes of governments, following elections. The
elections in Manitoba, New Brunswick, and Newfoundland dramat-
ically opened up the process by providing leadership to the oppo-
nents of Meech Lake. Remarkably, the premiers of these three
provinces became national figures, partly because they gave voice 10
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a strong central-government pan-Canadian vision that was popular
in English Canada and was not eloquently supported by any of the
three federal parties. Further, the 1988 federal election, in which the
Conservatives won 60 of 75 seats from Quebec, gravely weakened
federal Liberal and Npp support for the accord, much of which had
been based on the hopes of electoral success in Quebec. Finally, Lib-
eral and NDP leadership campaigns became additional vehicles for
pervasive anti-Meech Lake sentiments among rank-and-file party
members.

Thus, in Meech Lake the three-year period and required legislative
ratification undermined the élite dominance of supporting govern-
ments that characterized the onset of the process. If ratification is
delayed, the initial consensus is likely to erode. Delay holds out the
possibility that an election will become a vehicle to overturn a con-
sensus incompletely ratified by legislatures. Further, when either con-
stitutional requirement or adopted political practice dictates
unanimity, the defection of a single province will stall the process and
stimulate the politics of opposition throughout the system.*!

The requirement for legislative ratification also weakens govern-
ments capacity to show flexibility in the face of criticism and thus
salvage an accord by modifying its details. Once the agreement has
been struck, drafted in legisiative language, and passed by one or
more governments, any subsequent change requires a return to the
legislature for new approval. In contrast, in the 1981-2 situation, “a
single telephone call between governments would suffice to achieve
agreement on amendments,” given the absence of a formal amending
formula and the more limited requirement of a Joint Address of the
Senate and the House of Commons to Westminster.”* For the govern-
ments involved, return to the legislature for new approval can be a
very high-risk venture. Thus even limited public pressure produced
a few significant changes between the initial Meech Lake agreement
and the final legal document to emerge from the Langevin Block
meetings; yet massive pressure over three years produced no changes
after the legal text was rapidly confirmed as definitive by Quebecs
legislative ratification three weeks Jater. The rise and fall of sensitivity
arc rule-determined.?

Logically, therefore, given the rules in place, the completion of a
Mcech Lake-type amending process admits of only two possible
strategies for successful passage. One might conclude that a similar
enterprise in future should be conducted even more brutally and
expeditiously as a hit-and-run affair of governments before the messy
pluralist politics of Canadian democracy can be stirred into action.
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Such an approach might even be dressed in the garments of consti-
tutional necessity, or reason of state, the argument being that on this
particular occasion governments must act outside the bounds of nor-
mally acceptable behaviour because the survival of the state is in the
balance. There were hints of this in the rationales behind Prime Min-
ister Trudeau’s threat to act unilaterally in 1980—: and in some of
the belated attempts to justify the Meech Lake process.

Evidently, the kind of statist tradition required to justify such action
is only weakly developed in Canada. Further, its application to a col-
lective act of at least eight or up to eleven governments, depending
on the applicable amending formula, would likely founder on the
difficulty of co-ordinating the conduct of so many autonomous
actors. With or without a reason-of-siate rationale, success depends
on the speed of the operation. Meech Lake indicates that delay
undermines the initial élite consensus and the capacity of the initi-
ating élite to monopolize the debate.

The alternative to an attempted collective unilateralism of govern-
ments is to accept the reality of both stages of the process. This can
be done in several ways. A limited modification of Meech Lake prac-
tice would require governments to construct their initial intergovern-
mental agreement in a way that is sensitive to the concerns of the
interests that will appear in stage 2. Obviously, this will produce a
different package of proposals, one that blends the concerns of gov-
ernments and those of the groups whose interests are significantly
involved in the area under discussion.

An even looser process would involve some combination of prelim-
inary hearings followed by a tentative intergovernmental agreement
and then a follow-up round of further hearings before governments
come to a final agreement on the package to be put before their
legislatures. This will not be an easy process to work. The evidence
of both Meech Lake and 198o-2 is that the issues, concerns, and
perspectives shift dramatically as discussion moves from the inter-
governmental arena to the public world of hearings and private inter-
ests. As Robert Campbell notes, the move from the former to the
latter in Meech Lake was from a closed world of deals dominated by
provincial governments’ concerns to a public arena, where such con-
cerns were all but displaced by a “bewildering and eclectic array of
issues: women's rights, multiculturalism, national social programs,
native rights, the status of the territories, language issues, the cfficacy
of the federal government, and so on."* When this babble of voices
breaks through, is heard, and responded to, as in the Report of the
Charest Committee with its twenty-three recommendations,? the out-
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raged reaction of those who see the world in terms of governments,
or federalism, or Quebec/Canada indicates that bridging the citizen-
government gap will be extraordinarily challenging.*

The gap between the constitutional concerns of governments and
those of citizen groups reflects the different worlds in which they live.
It is, however, also a product of a process of constitutional change
that does little to bring these worlds together and to generate under-
standing of and empathy for the concerns of each by the other. When
the amending process is operated as a self-interested juggernaut of
governments attempting to bulldoze its way over the often competing
concerns of citizens, who are given only sporadic opportunities to
speak and negligible opportunity to be heard, the inevitable result is
a conflict of competing versions of calculating self-interest. This can
be avoided only by an extension of the principle of what J.A. Corry
pleaded for in relations among governments —a constitutional moral-
ity that is ever sensitive to the concerns of other governments, all of
whom cohabit a system that is expected to endure.” That constitu-
tional morality must now embrace all the actors who have stakes in
the constitutional order. It requires reciprocal sensitivity and a
buildup of trust in both directions as the worlds of governments and
citizens are brought closer together in the process of constitutional
change. The traditional argument that responsible, elected govern-
ments can be trusted to represent the interests of a heterogeneous
citizen body in constitutional matters is no longer believed.

For governments, the requisite changes in the first instance are
those of attitude and ideas that involve a more rounded perspective
on the constitution. These, however, will require organizational
backup. One overlooked factor in the Meech Lake fiasco is that
the leading constitutional advisers of governments in the Federal-
Provincial Relations Office and its provincial counterparts are organ-
izationally conditioned to see the constitutional world from a too
limited and now inadequate federalist perspective.

THE NEW CONSTITUTIONAL
CULTURE

The incentives to opposition provided by the rules that governed the
Meech Lake process would have been much less significant had there
either been a pervasive willingness to trust é€lites to manage our
constitutional affairs or had the accord simply constitutionalized a
prevailing consensus about the desirable direction of change. Neither
of these applied, because the accord clashed with the developing
ethnic demography of Canada and the surprisingly strong English-
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Canadian allegiance to the Charter. Charter-derived assumptions
about participation also greatly stimulated hosility to the Meech
Lake process.

The significance of ethnicity and rights reflected the expanded
function of the constitution in the era of the Charter. The constitu-
tion is no longer just an affair of governments; its contents are no
longer confined to the traditional ordering principles of federalism
and parliamentary government; and hence the constitutional identi-
ties of Canadians are no longer restricted to their membership in
Canadian and provincial communities, supplemented by a surviving
emotional link with the monarchy for dwindling numbers.

The constitution now draws Canadians directly into the constitu-
tional order via the Charter. The latter’s fundamental political ten-
dency is to elevate the status of citizens vis-a-vis governments and
thus reduce deference. The traditional electoral check on incompet-
ence and arrogance is now supplemented by a rights-based check
that operates not only through the courts but also as a general frame
of reference through which the interactions of citizens and authorities
are monitored.

The Ethnic Dimension

The contemporary constitution addresses the ethnic heterogeneity of
Canadian socicty. The written constitution has always been sensitive
to ethnicity, with a preamble referring to a “Censtitution similar in
Principle to that of the United Kingdom,” allocation of legislative
authority over “Indians, and Lands reserved for the Indians” to the
federal government (section g1[24]), and indirectly in the limited
French-and-English-language requirements of section 133. Federal-
ism itself was, among other things, dictated by the necessity of giving
Quebeds francophone majority a significant sphere of jurisdictional
autonomy free of the constraints provided by the English-speaking
majority in Parliament.

This relatively stable ethnic accommodatien broke down under the
multiple impact of Québécois nationalism which sought a larger
sphere of autonomy, politicization of the aboriginal people, fears of
Europeans who were neither British nor French that they would lose
status if the French and English “founding™ peoples tightened their
grip on the official definition of Canada, and emerging visible minor-
ities that put race relations on the Canadian public agenda.

The decline of the historic ethnic consensus triggered two ethnic
policy agendas. The first, which lay behind the Royal Commission on
Bilingualism and Biculturalism of the late 1g60s and the host of task
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forces and parliamentary inquiries devoted 10 national unity that
followed, sought more fruitful coexistence between the French and
English communities. This dualist agenda was, from Quebeds per-
spective, federalist: driven by the insistent pressures of successive
Quebec governments for enhanced jurisdictional powers and for a
provincial language regime that recognized and supported the pre-
eminence of the French language. Quebec, where the majority of
francophones live and constitute a provincial majority has always been
the largest part of an answer to the question of how French and
English could cohabit the same polity and territory without frustrat-
ing each other’s objectives. Admittedly, the federal government under
Trudeau consistently supported a language policy based on the per-
sonality principle rather than the territorial principle. The latter
would have been more compatible with federalism by officially rec-
ognizing French-language dominance in Quebec and anglophone
dominance elsewhere, except for of a bilingual beit in Ontario and
the strong Acadian presence in New Brunswick. However, Trudeau’s
own academic writings underline his strong belief in federalism as
the most functional arrangement for the flourishing of Quebec and
French Canada.®

The second ethnic agenda, broader and more diffuse, went beyond
French-English relations to encompass aboriginal peoples, visible
minorities, and multicultural Canadians. The task here was to evolve
an acceptable definition of Canada that symbolically included the
growing ethnic heterogeneity of a people whose Britishness and
Frenchness were of diminishing significance®® and to grapple with
the practical problems of ethnic and racial pluralism, especially in
the major metropolitan centres of Vancouver, Toronto, and Montreal.
This new agenda responded to a shifting ethnic demography. The
British component of the population, which dropped from about 60
per cent at Confederation, to below 50 per cent in 1940, will soon
be below 4o per cent. The French-origin population fell below 30 per
cent in the early 1g60s and is now nearing 25 per cent. By 1981, the
“other” component had passed French and now constitutes more than
one-third of the population. It is growing rapidly and by the turn of
the century is projected to surpass 40 per cent of the population.
Further, within the category “other,” visible minorities will approach
10 per cent of the population early in the twenty-first century, not
counting aboriginals.> Constitutional recognition of and self-govern-
ment for aboriginal (especially status Indian) Canadians, along with
measures o alleviate their Third World socioeconomic conditions,
were a parallel and complex ethnic agenda.
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With the possible exception of an Inuit-dominated province of
Nunavut in northern Canada, the appropnate legislative and consti-
tutional policy response to these indigenous, ethnic, and racial issues
could not be transformed into an issue of federalism, as was true of
much of the French-English search for an accommodation. The
Canadian Bill of Rights; the evolution of the policy of multicultur-
alism, culminating in section 27 of the Charter; the halting steps to
work out an acceptable status for aboriginal peoples; a proliferation
of human rights commissions; and the Charter itself were prominent
components of the stat€’s response to ethnic issues outside the French-
English dimension.

Meech Lake was the setting for a confrontation between these old
and new ethnic agendas. The Meech Lake attempt to respond to the
traditional French-English dualist dimensions of Canadian society
and history clashed with newer ethnic concerns. A linked pair of
Meech Lake lessons, therefore, is that the French-English constitu-
tional issue can no longer be separated from other ethnic agendas
and that federalism is a response to only one, even if the most state-
threatening, of the tensions arising from new and old ethnic plural-
ism.

The constitutional hegemony of British and French “charter”
groups and “founding” peoples is eroding, challenged by the shifting
demography and politicization of ethnicity. Founding status is repu-
diated by aboriginal First Nations, which assert their own priority,
while the citizens who make up multicultural and multiracial Canada
are typically hostile to dualist conceptions of the country. The wide-
spread tendency for the spokespersons for those Canadians who lack
“founding” status to criticize Meech Lake for being backward-look-
ing, for defining yesterdays rather than tomorrow’s Canada, provides
powerful testimony that a dualist definition of Canada is on the
defensive. As William Thorsell recently and validly observed, the “tra-
ditional vision of the country, [and one that Meech Lake sought to
bolster] — that of two founding peoples (chronically ignoring abo-
riginals) — is simply not experienced by the great majority of Cana-
dians in their daily lives.” Hence the ubiquitous claim from
organizations speaking for those non-“founding” Canadians that
multiculturalism should have been given constitutional recognition
in the accord as a fundamental characteristic along with linguistic
duality.*

A similar challenge comes from aboriginal peoples, whose spokes-

rsons invariably insist that they be recognized as distinct societies
and included as one of Canada’s fundamental characteristics. Their
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constitutional demands have a distinctive characteristic derived from
the aboriginal claim to be First Nations and resulting resistance to
incorporation in the multicultural category. Status Indians specifically
and aboriginals generally have recognitions and rights scattered
through the constitution that encourage them to see themselves as a
distinctive constitutional category based on their indigencus status.
The combination of growing numbers, experienced leadership, and
political and constitutional consciousness ensures them of a distinct
if ambiguous place in the constitutional order, the details of which
remain to be worked out. The lesson of Meech Lake is clearly that
their disruptive capacity, if nothing else, is sufficiently well developed
that to exclude or ignore them is to risk paying a high price.

An ethnic constitutional discourse dominated by French-English
relations, which could be translated into a federalism discourse by
Quebeds political power, has lost ground. The ethnicity of the new
non-aboriginal, multicultural, and multiracial Canada largely concen-
trated in metropolitan centres cannot be “managed” by federalism.
Federalism can contribute to interethnic harmeny or civility only
when the ethnic groups in question are territorially concentrated and
thus capable of escaping from each other by exercising limited pow-
ers of self-government in provinces or states. For the emergent eth-
nicity of metropolitan Canada, federalism provides no solution. The
new ethnicity is characterized by multiple backgrounds, minority
status within all political jurisdictions, and, for visible minorities,
memories of past and fears of future discrimination. Whether the
country survives in its present form or not, Canadians are becoming
a new people for whom the past of Wolfe and Montcalm is truly
another country and for whom federalism has declined in instru-
mental value.

French and English Canadians are defined increasingly by lan-
guage, as French- and English-speaking Canadians. Both groups are
undergoing profound internal transformations as they become cth-
nically and racially heterogeneous. Anglophone Canada is no longer
British but has become a bewildering, eclectic ethnic smorgasbord in
which the traditional diversity of the prairies is supplemented by an
immigration-driven diversity, especially in Toronto and Vancouver.
Precisely the same phenomenon is occurring in Quebec, albeit at a
slower rate, except for Montreal. Quebecs French-speaking majority,
which historically thought of itself as a common-descent group whose
numbers were sustained by a high birthrate, is now becoming a multi-
origin community that is multicultural and multiracial. For both
groups, francophones in Quebec and anglophones throughout Can-
ada, identity can no longer be derived from a history of the triumphs
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and defeats of the “race” nor from a historically shared ethnicity but
must come rather from some combination of belonging to a linguistic
community and also to provincial and Canadian territorial commu-
nities of citizenship.

The Meech Lake process has given Canadians a rapid learning
experience in who they are that would have occurred much more
slowly had our recent past been one of halcyon constitutional stability.
Meech Lake has underlined the existence of aboriginal peoples who
will not cede priority of founding status to French and English late-
comers. Meech Lake has also laid bare the constitutional tension
between a historic view of Canada defined in terms of relations
between French and English, which remains natural to practitioners
of executive federalism, and an emerging view outside the aboriginal
communities which is hostile to making invidious distinctions
between early arrivals and newcomers. This latter view, of course,
has been embedded in prairie political culture almost from the begin-
ning ~ belief in ethnic pluralism and rejection of special treatment
for any one ethnic group. Contemporary conditions should facilitate
its diffusion.

The self-interest of non-founding peoples whose numbers are fed
by immigration suggests either an unhyphenated Canadianism that
washes out differences based on time of arrival or a comprehensive
multiculturalism that includes French and English. In either case,
the pressure of the new ethnicity on the constitution of the future,
aboriginals excepted, will be hostile to a pecking order based on
time alone. Given the ethnic demographic projections cited previ-
ously, that pressure will not easily be marginalized. Given the reality
of the French fact in Canada, sustained by the political power of
the second most populous province, neither will it be easily accom-
modated.

The French fact in Quebec, however, is decreasingly sustained by
a common culture, religion, or origin, and it shares its provincial
territory with others — the English-speaking minority, allophones, and
aboriginal peoples, whose non-aboriginal Janguage is typically Eng-
lish. Thus francophone Québécois, like anglophones in the rest of
Canada, coexist with linguistic others on their territory, confront a
competing nationalism from aboriginal people, and experience a
growing pluralism within their own linguistic community. The con-
temporary descendants of the early settlers are in effect only part,
albeit the largest, of the French-language community, which in turn
is only part, again the largest, of the Quebec fact. These are ines-
capable realities for all the citizens of Quebec and for the nationalism
of its francophone majority.



114 Charter versus Federalism

The transition from a historic people to a community of language
speakers is more advanced in English Canada than in Quebecs fran-
cophone majority, but the direction of change is similar and irresis-
tible in both cases. Communities united by language may be riven by
ethnic, racial, and religious struggles. They lack the identity and
cohesion that comes from common ancestry and a historic sense of
peoplehood. Their constitutional clout and legitimacy are weaker.

Meech Lake, therefore, drives home the valuable if painful lesson
that the role of the constitution in managing and reflecting Canadian
ethnicity is much more complex and difficult than we had believed.
An appropriate constitutional response must speak to the ethnic and
indigenous pluralism of the future, which increasingly constitutes the
social fabric of both linguistic communities, and to the aboriginal
realities that have and will retain some degree of special treatment.

Aboriginals, the Charter,
and Constitutional Culture

A central message, one neither welcomed nor anticipated by Meech
Lake strategists, is that the Charter has taken root, especially in Eng-
lish Canada, and the process of constitutional change must adapt to
this new situation. It must also adapt to aboriginal involvement,
strengthened by the Constitution Act, 1982.

A recurrent theme of interveners in the public hearings about
Meech Lake was to protect the Charter against “the assault ... con-
tained in the Meech Lake proposals™?® Any weakening of its relative
constitutional status, or apparent indifference to its potent symbol-
ism, was construed as an attack on the constituencies that attach
themselves to it. The hearings confirmed that the Charter taps pow-
erful sentiments of citizens' identification. It is the third pillar of a
constitutional order hitherto characterized by the primacy of parlia-
mentary government and federalism. New Brunswick’s Select Com-
mittee described the Charter as the “most important [of all the
constitutional acts] for individual Canadians” and recommended
including it in the accord as a fundamental characteristic of Can-
ada.* Particularly in English Canada, the political purposes of the
Charter - giving citizens a stake in the constitutional order and stim-
ulating their identification with a pan-Canadian community of
rights-bearers — have been resoundingly met, especially in the élites
of organizations with Charter sympathies.

Clauses in the Charter and on aboriginal constitutional concerns
are focal points for the constitutional identities of the clientele they
encompass. For women, the sex-equality clause (section 28) is seen as
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a triumphant constitutional possession won against heavy odds by
the efforts of women activists in the struggles that produced the
Charter. To weaken section 28 ~ 1o filter its potency through the
distinct society interpretive clause of the accord or to provide pro-
tection against such interpretation to clauses of concern to aboriginals
and “multiculturals” (as section 16 of the accord did), but not to
section 28 — was resisted as diminishing the status of women in the
constitution and in Canadian society. In this way, the public ratifi-
cation process became a vehicle for women to protect what was for-
merly won and now appeared threatened.

For aboriginal Canadians, section 25, of the Charter, section 35 of
the Constitution Act, 1982, and section g1(24) of the BNA Act - “Indi-
ans, and Lands reserved for the Indians” — perform a function anal-
ogous to that of section 28 for women. Thus, although aboriginals
got these clauses exempted from the distinct society clause, Meech
Lake transmitted other negative messages about their position in
Canadian society. Unlike French-speakers and English-speakers, they
were not described as constituting “a fundamental characteristic of
Canada,” and unlike Quebec they were not to be constitutionally rec-
ognized as one (or more) distinct societies within Canada. Thus, from
their perspective, they lost constitutional ground in the accord. The
accord’s message was that, although they might be constitutional play-
ers, they were only marginally so, and they played with a weak hand.
The message, however, was effectively repudiated by the contribution
of Elijah Harper and the Manitoba Assembly of Chiefs to blocking
passage of the accord in Manitoba.

Involvement in Mecech Lake by women and aboriginals was dupli-
cated by official language minorities, which feared that the accord
would weaken educational rights of section 23 of the Charter;> by
the ethnic groups that fought the multicultural batile on behalf of
section 2'7; by groups, including the disabled and visible minorities,
that were concerned that the accord might weaken the equality rights
in section 15; and more generally by those who supported the Char-
ter as such, as an enhancement of citizens rights and status. In this
way, the Charter structured the constitutional debate by generating
organizations devoted to its defence, often with agendas devoted to
protection or enhancement of specific clauses.

The evidence from Meech Lake confirms what political logic would
suggest: that giving Canadians constitutional rights elicits a political
response when those rights appear to be challenged or ignored. The
Charter and aborigina! clauses provide both the incentives and the
self-confidence to participate in constitutional affairs. Those who
identify with the Charter in general, with clauses in it, or with the
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aboriginal sections of the constitution no longer sce themselves as
only the audience to the real, parliamentary players. On the contrary,
they were deeply offended by the Meech Lake process, which sought
to deprive them of anything more than ritual input. The Charter
and the aboriginal clauses, therefore, have helped to create an
enlarged cast of actors outside government who are nervously con-
cerned about how constitutional changes may affect “their” Charter
or “their” aboriginal clauses or aspirations.

The public hearings over Meech Lake displayed a remarkably truc-
ulent attitude by individual citizens, interest group leaders, academ-
ics, and others toward the first ministers and their advisers for their
false assumption that the constitution was theirs to amend as they
saw fit. It is impossible to read this evidence without concluding that
the Charter has, by changing citizens identities and expectations,
eroded the legitimacy of executive federalism, unconstrained by cit-
izen input, as a vehicle for formal constitutional change. The reports
from public hearings, responding to interveners, were highly critical
of the secrecy and élitism of the process and the absence of flexibility
once the official version of the accord had been made public.*

These new players, inspired mainly by the Charter, are hostile to
government monopolization of the amending process. They see pub-
lic participation as an issue no longer of procedural choice but rather
of obligatory constitutional morality. For the interveners before
Ontarios Select Commitice, the process of how and by whom the
accord was fashioned was “a theme more widely and frequently
addressed ... than any substantive matter.™? The procedures of exec-
utive federalism, according to Ontarios attorney-general, may be
“being overtaken by rapidly-evolving opinions about citizen partici-
pation in public policy making."** The members of the Manitoba Task
Force on Meech Lake “were struck by the impression that the pre-
senters felt a sense of being cheated, misled, and betrayed ... [and]
realized the extent to which the process ... undercut the legitimacy
of the Accord.™*

The antipathy to executive federalism is not confined to a narrow
stratum of frustrated interest group leaders with delusions of con-
stitutional grandeur but is shared at least superficially at the mass
citizen level. A poll taken after the collapse of the Meech Lake Accord
indicated that two out of three Quebecers, and an even higher ratio
in the rest of Canada, believed that “changes to the constitution
should only be decided by the people voting directly in a referen-
dum.™® At least in constitutional matters, therefore, Charles Taylor’s
thesis — that the rights orientation stimulated by the Charter weakens
the participatory impulse — is invalid.*' Indeed, the reverse is true,
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as the psychological fallout from the Charter challenges executive
dominance of the constitutional order.

Consequently, Meech Lake lays bare a serious contradiction at the
heart of the constitutional order that focuses on the amending for-
mula. The conflict over the substance and process of Meech iLake
indicates that the compromise of 1982 is unstable not only because
Quebecs government was not party to it but also because of the ten-
sion between governments’ view of the constitution, focusing on fed-
eralism, and the citizens view, focusing on the Charter and on
aboriginal clauses. Whether knowingly or inadvertently, the organ-
izers of Meech Lake tried and failed to repudiate the social forces
pressing for a more public and participatory process of constitutional
change.**

The Charter and aborigina! clauses do not sit in the constitution
as discrete self-contained entities impervious to their surroundings.
Rather, their behaviour is imperialistic, as their solicitous clientele
seeks to extend their influence into other arenas, such as the amend-
ing formula. The possessors of Charter (or aboriginal) rights, clauses,
constitutional niches, and identities view themselves not as supplicants
begging to be noticed but rather as legitimate participants entitled
to try and advance their interests. The largest single category of
interveners in public hearings from English Canada came from Char-
ter constituencies, followed by an impressive array of spokespersons
for aboriginal concerns. Both original supporters of the Charter, such
as Jean Chrétien, and early opponents, such as Allan Blakeney, agree
that the Charter has transformed the politics of constitutional reform
by giving Canadians an explicit stake in the constitution — what Blak-
eney called a “possessor interest."#

“The Charter and aboriginal clauses challenge not only govern-
ments dominance of the amending formula but also the concomitant
priority given to the national and provincial cleavages structured by
federalism. In particular, the Charter dilutes sympathy for provin-
cialism among English Canadians. In the Meech Lake contest,
between a province-strengthening document and the Charter, the
residents of Ontario, Manitoba, and New Brunswick, where extensive
hearings were held, overwhelmingly supported the Charter and
opposed an accord that strengthened the political power and juris-
diction of their province.

The concerns of citizens groups brought into the constitution by
the Charter and aboriginal clauses go beyond the narrowly instru-
mental to encompass issues of personal identity, symbolic consider-
ations, and ones relative place in the constitutional status hierarchy.
The differences that shape their constitutional claims are defined by
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sex, ethnicity, indigenousness, race, disabilities, and so on, all of
which now have a constitutional dimension. It is therefore not sur-
prising that these groups, defined non-territorially,* do not see them-
selves as adequately represented in closed sessions by governments
whose natural bent is to defend territory, strengthen jurisdiction,
and, as in Meech Lake, repair a malfunctioning federalism.

The Charter, Political Unity, and Quebec

The Charter was conceived for nation-building purposes as well as
an instrument of rights protection.* At the most general level, it was
hoped that as Canadians assimilated their new status as holders of
enforceable rights into their self-conceptions as citizens, they would
be encouraged to think of themselves in pan-Canadian terms. A
modified and strengthened country-wide identity would, relatively,
weaken provincial senses of community and identity. At this level, the
Charter was an attack on the conception of Canada as a community
of communities which flourished in the province-building 1960s and
1g70s. For Pierre Trudeau, believing with Ernest Renan thata nation
is a “plebiscite of every day,” the Charter was intended to increase the
probability that the never-ending plebiscite on Canadian togetherness
would receive a “yes' answer.

A vital political component of the Charter was to prevent the
coincidence of linguistic and provincial boundaries, for which the
essential tool was section 23, the clause on minority-language edu-
cational rights. Section 23 gave a right, in specified circumstances,
for children to-be educated in the official minority language of their
parents — French outside Quebec and English inside Quebec. This
policy was clearly based on a view of the constitution as an instrument
of Canadianism, requiring provincial governments to provide minor-
ity-language educational services that could not be entrusted to the
normal working of provincial majoritarian democracy. The assump-
tion was that if-a conception of French Ganada extending beyond
Quebec could be kept alive by constitutional stimulation, and if a
strong anglophone community could simultancously be sustained
within Quebec, the separatist impetus would be constrained. Quebeds
francophones would be encouraged to think of themselves as part of
a Canada-wide French-speaking community and would be discour-
aged from associating the French fact with Quebec by the additional
constitutional support given to the survival of an anglophone minor-
ity within Quebec.

The eight years from the Constitution Act of 1982 to the demise
of Meech Lake are but a moment in the life-span of constitutions
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intended 10 endure for generations. It may, therefore, be premature
to assess the extent to which the political purposes of the Charter
have been met. Those cight years, however, were the settling-in
period for the Charter and also the era in which the governments of
Canada tried and failed to welcome Quebec back into the constitu-
tional family. Finally, the failure of Meech Lake increases the prob-
ability of Canada’s breakup and thus of the possibility that the
Charter may not have a second chance as a nation-building instru-
ment. it is appropriate, therefore, to provide at least a preliminary
evaluation of the Charter’s success in meeting its political purposes,
especially with respect to Quebec, The situation in English Canada
is considerably clearer, and we shall first look at it briefly, if tentatively.

THE EVIDENCE FROM PUBLIC HEARINGS convincingly suggests that
the Charter has “taken” in English Canada. Particular socio-ethnic
categories are powerful defenders of their clause. At a more general
level, the Charter is almost an icon, suggesting that it met a need for
connection with the constitution that was not met by federalism,
parliamentary government, or the monarchy.

The Charter’s “taking” in English Canada generates hostility to
provincial variations in the availability of rights; hence the rhetorical
hostility of federal politicians, including Prime Minister Mulroney, to
the notwithstanding clause, presumably reflecting sensitivity to basic
public opinion in English Canada and to the latter’s specific oppo-
sition to Quebecs use of the notwithstanding clause to pass its leg-
islation on the language of signs. The constitutional vision of the
Charter was the source of English-Canadian antagonism to Meech
Lake’s designation of Quebec as a distinct society if that meant dif-
ferential availability of rights 1o Canadian citizens in Quebec. In Eng-
lish Canada, therefore, the Charter supports a constitutional norm
that is hostile to the provincial diversities natural to federalism if the
price is uneven availability of what have come to be seen as attributes
of Canadian citizenship. Indeed, from the vantage point of English
Canada, the impact of the Charter is precisely its capacity to trans-
form the relation between provincial governments and provincial res-
idents into one between provincial governments and Canadian
citizens who happen to reside in a province.

In New Brunswick and Manitoba’s public hearings, possibly the
most frequent demand was to insulate the Charter against any pos-
sible erosion by the accord, especially by the distinct society clause.
Over half of the interveners in Manitoba were apprehensive about
the Accord’s impact on “Charter rights, particularly sex equality
rights”* The need to define the “Charter’s supremacy in the Con-
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stitution” was a “major issue” before New Brunswick’s Select Com-
mittee.*® For Premier Clyde Wells of Newfoundland, the Charter was
“the key component of our Constitution that articulates the funda-
mental values that define us as Canadians and simply cannot be
casually undermined.™ In a February 19go poll, 71 per cent of
respondents disagreed or strongly disagreed with the statement that
“Quebec should have the right to pass laws affecting the distinctive
culture and language of Quebec — even if those laws conflict with
the Charter of Rights and Freedoms.™®

The public opinion behind the Charter in English Canada, there-
fore, limits the capacity of other Canadian governments to give Que-
bec any unique, constitutionally sanctioned latitude in its application.
Since the principle of equality of the provinces hems Quebec in from
a different perspective, constitutional principles severely constrain
any version of special status for Quebec. Had the Charter been incor-
porated into the constitutional culture of Quebecs francophone
majority, particularly of political élites, as it has been in English Can-
ada, its constraints would be accepted as flowing from collective con-
science, rather than as exterpally imposed.

THE CHARTER'S RECEPTION 1N English Canada, however, has not been
duplicated among Quebecs francophone majority. The women's move-
ment, for example, was badly split by French-English differences on
whether the accord weakened women's Charter rights, especially sec-
tion 285" Widespread English-Canadian apprehension that the “dis-
tinct society” interpretive clause threatened the Charter was not
shared by francophone contributors to the Meech Lake debates. They
either denied it, implying that the fear concealed a mean-spirited
anglophone evaluation of Quebec democracy, or they justified it, on
grounds of possible future need for collective measures to protect
and nourish a beleaguered linguistic minority. In either case, the
passionate English-Canadian—style defences of the Charter were con-
spicuously absent. The collections of Meech Lake documents,
speeches, and so on emanating from Quebec display none of the
commitment to the Charter from francophone contributors that is a
recurring theme among English-Canadian commentators.

On the contrary, the Charter tends 1o be seen as a threat to the
individuality of Quebec, and the “distinct society” of Meech Lake was
positively seen as a defence against the Charter’s perceived bias
toward homogenization and umiformity.” For the Parti québécois,
wentrenchment of individual rights in the area of language [aroused
deep concern], since such rights could alter the social and cultural
priorities reflected in collective rights in that area.”* Not surprising,
therefore, the Charter's purpose of constraining provincial centri-
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fugalism was reccived less warmly in Quebec, especially in the gov-
ernment, than in English Canada. More generally, the Charter's role
as a potent symbol of their Canadian national identity for many
English Canadians was reversed for many Québécois, who saw it as
2 threat to their nationalism. In the cryptic language of one observer:
“What is Meech Lake but an effort by Quebec to regain more breath-
ing room under the Charter of rights, which bound it more closely
than at any time in our history to a pan-Canadian ideal?"*

Quebecs antipathy to the Charter can easily be exaggerated and
should not be seen as hostility to the theory and practice of citizens
rights. Nevertheless, the differential reception of the Charter in Eng-
lish Canada and in Quebec is a crucial constitutional phenomenon.
It means that, at least in the short run, the national unity purposes
of the Charter have not only fallen short but, in a sense, have back-
fired with respect to relations between Quebec and the rest of Can-
ada. For Quebecs government, Meech Lake was an attcmpt Lo e5€ape
from some ol the Charter’s restraints via the “distinct society " clause.
For English Canada, that attempted escape was unacceptable pre-
cisely because it would have diluted the Charter’s impact on Quebec.

The Charter’s short history in Quebec has been indelibly marked
by the constitutional politics of its origins. It was part of a package
that applied to Quebec over the objections of its government. Una-
voidably, the Charter became entangled with the nationalists’ inter-
pretation of 1980—2 as a betrayal of Quebec. The association of the
Charter with betrayal was held with special poignancy by the indé-
pendantistes because they saw it correctly as the central instrument
of Trudeau's constitutional vision. Lévesques hostility to that “bloody
Charter,”™ therefore, was politically understandable. Similarly, the
pQ’s across-the-board usc of the notwithstanding clause — an employ-
ment of section 33 not visualized by the Charter’s sponsors — gravely
weakened the Charter’s impact on Quebeds political culture by trans-
mitting the message that Québécois nationalism and the Charter
were in opposition. The fact that Quebecs government did not use
an equally available override clause in its own provincial Charter of
Human Rights and Freedoms, which covered most of the same rights
as the federal Charter, clearly indicated that its objection was more
to the manner of the Charter’s imposition on Quebec than to the
rights it contained.* It also followed logically that the notwithstand-
ing clause, on the defensive in English Canada, was positively valued
in Quebec as an essential weapon against the Charter’s antipathy
toward provincial diversities.

Two additional factors militated against a positive responsc 10 the
Charter from the Qucbec government and from the francophone
majority. First, the Charter became embroiled in the visceral ethnic/
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linguistic tensions of Quebec’s domestic politics. The anglophone
minority used it successfully against restrictive provisions of Bill 101,
Quebeds language law.*” In general, the Charter’s impact on Quebec
legislation was pronounced and highly visible. The five Quebecc stat-
utes struck down on Charter grounds by 1989 were more than for
any other province, and they tended to be major statutes dealing
with education and language.’®

For Quebeds government, accordingly, the Charter was an unpre-
dictable and unwelcome intruder. With its capacity to confront major-
ity preferences, or at least the government's view of the long-run
linguistic requirements of the francophone majority, with minority
rights, it was a potential agent of social disharmony. The Charter was
a denial of the nationalist vision of Quebec as a potentially inde-
pendent French-speaking nation entitled to undertake the measures
necessary to ensure its linguistic and cultural survival in the face of
the assimilating pressures of an English-speaking continent. As
Claude Morin put it, in explaining the pQ opposition to the Charter
in 19802, Quebec could not tolerate any reduction of its powers by
means of the Charter, especially in linguistic matters: “Nothing would
make us change our minds.™® The Charter’s negative contribution to
problem solving was underlined by the Bourassa government’s use of
the notwithstanding clause — originally a response to pressure from
western governments — to protect its sign legislation against the Char-
ter. This elicited a chorus of disapproval from English Canada that
was a major factor in the defeat of Meech Lake.

Second, the two-party domestic politics of Quebec, with an indé-
pendantiste party either in opposition or in government for the last
two decades, hinders the acclimatization of Québécois to the Charter
as simply part of an accepted constitutional order. No such order
exists. Specifically, the Charter’s political purposes — to link Québé-
cois more firmly to the constitution and to enhance the Canadian
component of the dual identity that federalism fosters among the
citizenry — were in direct conflict with the nationalist vision of a
healthy political identity based on an undistracted allegiance to the
Quebec state and people. pg hostility to the Canadian Charter as an
instrument of a rival philosophy inhibits whatever enthusiasm for the
Charter might otherwise appear more natural to the Liberal party,™
which has alternated in government with the pg for two decades.

THUS A NUMBER OF REINFORCING factors give the Charter a very dif-
ferent role and profile in francophone Quebec than in English Can-
ada, where it enjoys high status. The Charter, intended to be a force
for unity, has not achieved its political purposes.
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The search for accommodation between Quebec and the rest of
Canada is complicated by differential support for the Charter. In
English Canada, the Charter generates a constitutional vision hostile
to provincial variations in the rights available to Canadians. This
vision, as Meech Lake confirms, inhibits governments in responding
positively to Quebecs demands for any distinctive constitutional rec-
ognition that appears to encroach on the Charter. The significance
of that constraint is compounded by the delegitimation of executive
federalism that accompanies it and that denies governments the free-
dom to act in defiance of public opinion.

The Quebec government is subject to the different, but no less
serious constraint of nationalism. Both the Fulton-Favreau formula
in the mid-1g6os and the Victoria Charter in 1971 were rejected
because of nationalist pressures. The rigidity of Quebecs position in
the Meech Lake negotiations was a by-product of a two-party system
in which the opposition pq is ever ready to identify the slightest
concession as unacceptable weakness, if not betrayal.

The conflict between the nationalist constraint on the Quebec gov-
ernment and the Charter constraint on all the other governments
may weaken with time. Logically, two possibilities exist: emerging
acceptance in English Canada that the Charter’s impact on Quebec
should be muted by a more ready resort to the notwithstanding clause
than is appropriate elsewhere, coupled with sensitive judicial inter-
pretations that take cognizance of Quebecs distinctiveness; or erosion
of the differences in attitudes to the Charter as it gets rooted in
Quebecs political culture. This latter cannot be ruled out. Quebecs
evolution to a more multicultural and multiracial condition increases
the constituency of potential Gharter identifiers whose sympathies
may spread by intermarriage into the more traditional francophone
community. If this happens, the Charter will increasingly enter into
the calculations of Quebeds provincial politicians of the future as a
force to be reckoned with. This scenario suggests the central impor-
tance of Montreal as a meeting point not just of peoples but also of
competing constitutional orientations.

The triumph of either of these possibilities presupposes, of course,
that a recognizably federal Canada will continue to exist. At the
moment, the odds appear to be about fifty-fifty.

CONCLUSION
A humorous postcard I recently received was captioned, “It s dif! ficult

to write on a moving planet” It is especially difficult to write consti-
tutions that can speak to posterity for a people that is on the move.
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The Canadian society which shapes and is shaped by the consti-
tution does not and will not stand still. Consequently, constitution-
making is the site for a contest between inherited patterns of thought
and behaviour and new realities that press urgently for recognition.
Some of the new realities are transformed old ones — such as Qué-
bécois nationalism, provincial assertiveness, and the place of aborig-
inals in Canadian society. When, however, as in these cases, the old
reality puts on new garb, the traditional constitutional response may
come to be seen as yesterdays irrelevant answer. Clearly, aboriginal
peoples will not return to the invisible off-stage status that was their
lot for the first hall of the twentieth century. Quebec is unlikely to
return to the conservative normality of the pre-Quiet Revolution era,
when Duplessis and the Tremblay report defended traditional fed-
eralism against centralizing English-Canadian unbelievers. Nor will
the provincial governments as a group slip back into the state of
impotence and low esteem in which they were held, especially by
English-Canadian intellcctuals, in the depression. In their different
ways, Quebec, other provincial governments, and aboriginal peoples
have all evolved to a higher stage of constitutional self-consciousness
and efficacy. If these three sources of constitutional discontent were
all that we had to resolve, the challenge to our citizenship and states-
personship would still be awesomely daunting and intimidating.

Of course, they are not alone. They are joined, as Meech Lake
repeatedly underlined, by a new ethnic agenda derived from the
ethnic transformation of Canadian society that is making Canadians
anew people. Wearea multicultural, multiracial, mulktihistoried, mul-
tireligious people, and we will be even more so in the future. The
“leading edge” of this transformation, most evident in metropolitan
centres, is the recently arrived immigrant population recruited
largely from non-traditional source countries. These new arrivals are
not guestworkers. They must be treated and conduct themselves as
full citizens of a society to whose evolving collective definition they
make their own contributions. While they join a historic country, the
latter had not fashioned a rigid definition of Canadianism to which
all had to adapt. On the contrary, this new immigrant wave nserts
itself into a society already undergoing convulsive and incompletely
successful attempts to fashion an acceptable constitutional coexis-
tence encompassing French- and English-speaking Canadians, Que-
bec and the rest of Canada, other nonfounding Canadians, and
aboriginal peoples. Almost inadvertently, Canadians have drifted into
a situation of ethnic and racial pluralism that makes the state’s task
of managing society and renewing the consensus of who we are as a
people at least as challenging as its task of managing the economy.
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‘That many of our metropolitan classrooms are replicas of the uN
general assembly indicates that the traditional French-English—other
European-aboriginal ethnic agenda cannot be addressed in isolation
from the new immigration-fed ethnicity.

The constitutional import of changing ethnicity and cultural dif-
fusion might have been minimal if our written constitution had been
and remained, in Napoleon's phrase, short and obscure. Instead, the
Canadian constitution has become increasingly prolix and compre-
hensive. It has a pervasive ethnic dimension. Aboriginals, visible
minorities, European “ethnics,’ “French-speaking Canadians ... and
English-speaking Canadians,” in the language of Mecch Lake, Josfle
with each other in the constitution of a country that has two official
languages but no official cullure. We may come to regret this con-
stitutionalization of ethnicity and come to agree with Napoleon. We
cannot, however, escape from the encounter between the constitution
and our galloping ethnic and racial pluralism, for we are far from a
stable constitutional resting-point.

The second major new force on the constitutional stage, closcl_y
linked to our growing ethnic diversity, is the Charter. The Cbartcr is
more than a dry technical modification of citizens' rights. It is a con-
sciousness-raising instrument that has profoundly changed Canadian
constitutional culture. The Charter and the constitutional identities
that it created, along with the participatory impulses that it stimu-
lated, were largely responsible — with a significant assist _from the
aboriginal peoples - for repudiation of the executive federalism—style
Mcech Lake process. The Charter has greatly enlarged the cast o_f
constitutional actors. This Charter-led attack on government domi-
nance of the formal amending process pulls Canadians in the direc-
tion of a major constitutional debate on the location of spvcreigmy.
That the Charter — still in its infancy and a constitutional instrument
that for most of our history would have been rejected as un-British
and therefore un-Canadian — has already had such far-reaching con-
sequences suggests that it has an institutional charisma not possessed
by federalism and parliamentary government.

The constitutional vision inspired by the Charter, however, also
generated hostility in the rest of Canada to Meech Lakes definition
of Quebec as a distinct society and to the role of the Q_uc:bec govern-
ment and legislature “to preserve and promote the distinct identity
of Quebec” and thus to escape in part from the Charler'.s grasp. At
least in the short run, therefore, the Charter has failed in its purpose
as an instrument of Canadian unity. It has not weakened Québécois
nationalism or developed into a common bond of positive constitu-
tional identification that unites Canadians across the historic French-
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English divide. Its reception in English Canada, however, means that
a more participatory process than Meech Lake is essential if a con-
stitutional scttlement is 1o have legitimacy. It follows logically that
there are limits to the encroachments on the Charter that such a
settlement can contain.

Whatever its short- or long-range failing in bridging the gaps
between Quebec and the rest of Canada, French and English, how-
ever, the Charter is an instructive and positive example of constitu-
tional theorizing and implementation. It indicates that remarkable
changes in the constitutional life of a people can be introduced and
digested in a very short period. We are not restricted to small-scale
incrementalism, and we can go outside the confines of our traditions,
narrowly defined, in our search for answers to the perplexing ques-
tions on our agenda. We might even find the necessary courage to
be daringly creative iff we remembered that the components of our
inheritance were, perhaps long ago, new creations.

Constitution-makers should begin their meetings with the wise
words of Viclav Havel: “Society is a very mysterious animal with
many faces and hidden potentialities, and ... it’s extremely short-
sighted to believe that the face society happens to be presenting to
you at a given moment is its only true face. None of us knows all the
potentialities that shamber in the spirit of the population, or all the
ways in which that population can surprise us when there is the right
interplay of cvents, both visible and invisible ... One must be very
careful about coming to any conclusions about the way we are, or
what can be expected of us™
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