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Mr. Chairman, members of the Committee- © I'd like to
thank you for giving me the opportunity to talk to you today.
I should say at the outset that I speak for myself as an indi-
vidual, rather than as a spokesman for the Institute of
Intergovernmental Relations, which I dlrect,_or as a spokésman
for any other group. I shall be discussing the issués before
the éommittee not so much in terms of legalrprinciples and prece-
dents, but rather from the perspective of a polltlcal 501ent1st

I should like in this statement to summarize some
general con51derat10ns which underlie the search for accommodatlon
in Canada, and to provide my understanding of the contemporary
political difficulties in the country. _

' In-1light of some of these considerations i.would like

to comment on the current debate about the methods or procedures

to be followed in arriving at.constitutional change, and on a

few of the proposals in Bill C-60 and elsewhere.

‘I should also say at the outset that I remain rather
pe551mlst1c about the outcome of the present debate. . Fundamental
disagreement exists at a great many levels: about whéther 0r not
there is a critiéal problem requiring major changes in.the Canadian
political system, about the dimensions of the problem if there is
one, about its causes, and about the procedures to.be fdllowed in

reaching change. Most fundamentally, there exist basic differences

~in the Canadian political community which are extraordinarily hard

to resolve.. _ _
Moreover, the feception that has been accorded td the
many proposals now being made illustrates how deep are the differ-
ences among these various analyses and conceptions,; how strong is
the fear of change and uncertainty, and how widely the various '
groups and regions differ. The debate shows how véry far we are
from a conscnsus. So the dilermma we face is frlghtenlng Because
of the fundamuntal Iack of conscnsus, we are forced to qeek a new

settliement: but because of the same lack of conscnsus we are unable

‘to agree on one. Unfortunately 1 see no easy way out of the dilemma.




I also have doubts about the efficacy or effectiveness
- of constitutional engineering itself. It is very difficult to
“predict the longQrun'effects of institutional changes; often they
work quite differently from the expectations of the reformers.
It is not easy to use a new constitution to alter existing political
and social réalities; it can only be successful if it reflects them.
Therefore we must be modest about what can be achieved in this
process of review. The constitution itself is not the prime cause
of our discontents; nor is it the only solution. However, while
I believe the existing constitution has been extremely successful
and adaptable, it seems to me that dissatisfaction with it is now
so profound that revision is necessary if its legitimacy is to be
restored, ‘
The Canadian crisis has several dimensioné and causes, all
of which.areJlinked to each other, Both scholars énd:political
leaders differ in the. welght they assign to each of the dlmen51ons

and these dlfferences in turn determine the nature and direction of

the proposals they make. I would like to sketch out some of these
perspectives, and examine Bill C-60 in the light of them.

The three maJor dlmen51ons of the problem I w1sh to discuss ;
~are the f0110w1ng

The.relationship between language groups, ' ' !

the relationship between the national society and regional
societies, and,

the relationship between governments.,

. The federal government's proposals in B1117C+60 and in the ‘ |

‘White Paper, A. Tlme for Action, focus prlmarlly on language and region, {

- Their main wcakncss lies 1n the relative lack of attentlon to the l

mechanisms of_rntergovernmental relations and to the division of - :

powers.  In general, I see the Canadian crisis as resulting from a

. decline in the political legitimacy of the central government, on one 4 ‘
hand, and the growth of.provincial power on the othér.‘ Hence, the ‘ [

two primary needs are for changes to increase the representative |

. capacity of the central government and to improve the relations

between it and the provincial _governments.

Put another way, constitutional change must address itself g



to three sets of ihstitutions- first, those of the central govern-
ment; second, those of the pr0V1nC1a1 governments, cand, third,
those which define and arbitrate the federal relatlonshlp itself.
Here 1 1nc1ude the Supreme Court, the division of,powers, the

Head of State, the machinery of intergovernmental relations and the

Second Chamber.

Linguistic Relations
Relatlons between French and English Canada pose the

greatest immediate threat to Canadian unity, and the strongest
thrust of Bill C-60 lies in this domain. Here the crucial sections
are those spelling out ianguage iights, the symbolic recognition of
the status of both principle languages, and the double majority
pr0posa1 for vot1ng in the House of Federation on matters of speC1a1
11ngu1st1c 51gn1f1cance

The Bill emphasizes the importance of reconciling the

interests of French and English-speaking Canadians within central

., government institutions, and the importance of assuring that both

language groups sheuld_be at home throughout Canada. It denies

_that French-English relations are coterminous with Quebec-Ottawa

relations and asserts that French- Canadlans can be represented as

~well in Ottawa as in Quebec.

This approach rejects an alternative view, which is that it

is only within Quebec and through a stronger Quebec government that

French-Canadian culture can be preserved, and that in fact, if not
in law, Canada will effectively consist of regions which are uni-
lingual, This view, of course, has strong adherents in Quebec,

but it also has strong supporters outside Quebec who resist the exten-

_ sion of French language rights.

_ The Bill reflects these political dlfflcultles For while.
it adopts the first approach, the federal government glggg_ls unable
to deliver on it. Thus it does not propose the same rights for
French-Canadians in every province, and to be effective many of the
rights whichrare'stated require provincial implementetion, and a

dec ision by provinces to "opt-in" to them, Thus they are necessarily




incomplete; and this in turn undermines their effectiveness in

- convincing French-Canadians they‘can be at home elsewhere.

Moreover, it might be said that the rights proposed are mainly

-symbollc in that they alone can do very little to. hold ‘back the

profound economic and social forces leading to the a551m11at10n

of French-Canadians outside Quebec. :
Personally, I find myself torn here. I believe that

as a matter of right the strongest possible guaraﬁtees.of

minority language rights and services are necessary both in the

centrai government and in the provinces. But I am pessimistic

about their effectiteness, either for preserving Francophone -

communities or_for saving confederation. And I see the political

strength of both alternative views. Many Anglophones will

resist even these measures, and will, outside Queboc;ISee French-

Canadians aé'just another ethnic group. In Quebec, alternatively,

it is widely'believed that national language rights across Canada

do little to strengthen French language and culture there. While

_the federal government's strategy for linguistic relatlons might

have been effective if implemented many years ago, I am afraid

that it will not be so today. A - ‘

- I agree with the principle of a legislativé_bulwark
against the ihfringement, by a majority in Parliaméﬁt;.of French-
lanauage fights. This underlies the proposal for a double majority
in the House of Federation. I am, however, concerned about the
method, wh1ch seems to involve an invidious entrenchment of
11ngu1st1c_d1V151on.‘ I would prefer a special majority rule which
does not mention language but which could have the same-opérational
cffect, I am also concerned that the double majorityrﬁay prevent
extension of language rights. For example, it seems to me that
there is at ledst a reasonable chance that the Official Languages
Act would have been rejected by the English- speaklng group in the

House of Iederatlon

RCLlOﬂdl and National Soc1ct1eq

Roblondl d1v1blonq arce as old as Canada 1tse1f While not

in themsclves now tthdtb to Canada's national cx1qtence they appear
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to have grown more important in recent years: regional identities
have strengthened, reg1ona1 economies have become more diverse and
conflicts between them more intense. Increa51ngly, provinces
seem to be emerging as distinct SOC1eties,'with a strong desire to ’
chart their own destinies. - Events since November 1976 have
heightenéd,rather than diminished, the sense of regional alienation
and regional conflict.

Just as the language issue revolves largely around the

. question of which level of government can best represent and speak

for linguistic interests, and around the questlon of where accomo-
dation betﬁeen French and English will be achieved,'so'it is with
regionalism.  Are federal politicians and federal institutions
effectively able to represent and reconcile divérggnt régional
opinions; or are these interests to be expressed through provincial
governments?-.. ' | -

_There is considerable evidence that, for many reasons, the

federal government's own capacity to play this role has declined.

- Party discipline in the House of Commons restricts the ability of

members to speak out for their regions, or to form cross-party

~caucuses, - The tremendous increase in the complex1ty of government

means that cabinet members have come to be policy managers more than

representatives and spokesmen for regional interests. The growth

of prime ministerial power, accentuated by the role of the media in

- shaping the sfyle of political campaigﬁing, furfher reduces the role .

of regional spokesmen. And the administration, with some exceptions,
tends to be organized in such a way as To stress interests other than

reglonal ones.
Most important, the national political partles are increas-

ingly unable to develop support in all regions, and this is greatly

‘exaggerated by the cffects of the electoral system, _.Thus, the

classical Canadian model of "brokerage politics" in which parties
won national support and regional 1nterests were reconc1led in caucus

and cabinet, has been deeply eroded. As a result, for long periods

- of time, whole reglons are frozen out of full representatlon in Ottawa.

Surely this is in itself a major cause of regional al;enatlon.




Thus, national political institutions are unable to serve
as the central arena for reconciling regional and national interests.
I do not believe these failures are the effects of any one government
or party. They are built into the system. Nor should we blame the
institutions entirely; they are in part victims of the growing range
of differences which must be bridged.

o lRepresentatienal failure is also reflected in policy
grievances in-many regions. . Thus there appears to befa'widespread \
sense that Ottawa is unfair, that it has failed to deal effectively
with regional‘disparities, or that it exploits the west in the interests
of Central Canada, or of English-Canada at the expense of French-
Canada. As the many attempts to construct a full "balance sheet! of

Confederation demonstrate such views are extremely hard to evaluate

“in prec1se terms.

This analysis suggests that one primary direction for change
should be to somehow strengthen the integrative potential of the
central goVernment It assumes that federal politicians can and

shouid effectlvely represent reglons and that they should seek to

generate pelicies which transcend region and assert a broader national

interest. In this view too, a condition for Ottawa's retaining, and

perhaps even enhancing, its powers over economic management and other

“matters hinges on revitalization of federal institutions

Blll €~60 does contain some elements which reflect this view.

" Most 1mportant is the proposal for a House of the Federation, which

would transform the Senate into a regionally representative body, and

which wonld;aleo include an important element of preportionel party

‘representation, While provincial legislatures are given a role in

selecting half the members, it is not designed to- represent prOV1n01a1
governments.  Indeed, I would argue that in the long run it seeks to

undermine their capacity to claim to speak for their regions This

is the fundamental difference between the government's proposals and

that for a llouse of the Provinces.

Whlle the federal proposal is intriguing, especially in the
nixture of modes of representation it cmbodies, I have some important
reservations, It is hard to speculate on its effects:t some feel

it would be merely anothor patronage body} others that it has the

_potential to become a powerful representative body, rivalling the

House of Commons.  The dilemma is thus that on the one hand it.might




end up not effectively defending regional interests; but, on the other
hand, if it does achieve its goal, it undermines the Supremacy of the
House of Commons and the principles of cabinet government. It is thus
a rather awkward and confusing hybrid, | |

T would have preferred far more consideration of ways to
improve the ability of parties and the House of Commons to. act as _
regional represeﬁtatives. There are many possibilities here, though
few of them have been fully developed and some could undermine Parlia-
mentary and cabinet government as we have come to know it,

Thus there are proposals either for full proportional repre-
sentation, or for some element of it, to provide mofe régionally repre-
sentative party caucuses, Full proportional representation would in
the short run provide a better fit between seats -and votes. In the
longer run it could well give rise to a more fragmented party system,
and to permanent minority or coalition governments, If the propor-
tional representation constituencies were based on proﬁinces it might
also encourage the emergence of parochial "prov1n01a1” partles
Desplte the difficulties, I believe serious consideration should be
given to introducing at least some of the elements of proportionality
into the selection of Members of the Commons.- Other more modest
changes are also possible.  They would require moving away from party
discipiine and'strengthening the independence of committeés,

Probably the most important changes, howevei,_lie largely
beyond the realmof constitutional engineering - in stieﬁgthening the
?arties so as to provide greater integration between‘federal and
.proviﬁcial parties in leadership, organization and philosophy, and
increasing the ability of the major parties to win national support,

In different ways both the American and German party syétéms do a much
better job of integrating national and regional politics,'and of
.injecting local nécds into the. national Iogisiaturé, than does our own,
' Thus, I would have differed from Bill C-60 'in placing less
emphasis on the House of Federation and much more on the House of
Commons and the political parties, _

' Lven if that were done, it is most unlikely that the federal

institutions could fully accommodate all regional disagreement, - The




House of Commons necessarily operates on the'principles of majority
rule, which will in turn mean that on some issues French-Canadians

will fear being swamped by English-Canadians, and that others Westerners
or Maritimers will fear being over-ruled by Central Canada. As long as
so many political d1v1510ns in Canada p1t language agalnst language,

or region agalnst region, this dllemma will remain, Nor, at least in
the short run, will a more representative federal government reduce

the powers or claims of prov1nc1a1 governments - and that is the most

pressing problem.

_The Problem of Governments

While language and region are indeed centfai aspects of the
Canadian problem, the most important aspect concerns the relationship
between governments. It is through them that regidnal_and language
tensions aré given political expression. Thus, the'Cahadian crisis
has taken the form of the relationship of the government of Quebec to
Ottawa and the other provinces, and of the provinces in general to
'the federal government. Regional alienation and prov1nc1a1 aspirations
to develop their own societies are opp051te sides of the same coin.

The competition between governments is f1rst ‘a competition
about representation: which level best represents reglonal and
llngUISth 1nterests? It is, second, based on confllctlng policy
pr10r1t1es stemming from the fact that federal administrations tend to
argue for what they perceive to be the national or the majority
interests, (which'may not be the same thing), and the,provihces speak
for the particular social and economic needs of their regions,

These elements have increasingly combined in what seems to
be a kind of competitive stdte—building, in which each'level seeks to
control all the icvers of policy to promote the'development of its own

region This perspective suggests that the central task for consti--

tution mdk:ng IICH not so much in reforming central govcrnment institu- -

tlons but in rc&ulatlng and making more cffcctlvc thc intcrgovernmental
relationship, We are therefore directed to cxamine the d1v1510n of
powefs, the machinery of intergovernmental relations, and the role of
institutions like the Supreme Court, which are arbiters of the federal-

provincial re1at10nsh1p
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Bill C-60 has relatively little to say on'these matters,
though they are prominent in the preceding White Paper, It
leaves the division of powers until Phase II. It suggests the

abolition of the disallowance and reservation powers as a quid

-pro quo for provincial acceptance of the language provisions, com-

mits the government to consult provinces with respect to the use of
the declaratory power, and provides for consultation w1th Tespect
to Supreme Court appointments. It also requires an annual confer-

ence of First Ministers. In Section 99 it seems to prov1de for

”constltutlonal entrenchment of equalization, which I strongly support.

But, here lie what I believe to be the prlmary weaknesses
or omissions in Bill C-60. It is essential that any constitutional

revision directly concern itself with the intergovernmcntal.relation-

- ship. It must provide a framework for constructive‘dialogue, set

out principles'for the resolution of conflicts and, most important,
provide mechanlsms whlch will facilitate co-operative decision-
making.

This_view is based on several assumptions;' _First, we have
in Canada today two orders of government each exercising wide powers,
commanding formidable bureaucratic and political resources, and
controlling a large proportion of revenue and 5pend1ng respcn51b111~

ties. In pursuing their goals, each level of government tends to

‘act in areas at least nominally within the authority of the other;

_"intrusion" is a two-way street. In virtually everyfimportant policy

area responsibilities are shared: both. are involved in economic
development, consumer protection, and social policy, to name only
three.  This 1mp11es a high degree of 1nterdependence and a strong

potential for mutual frustration. It also 1mp11es that if effective

~national policies are to be developed, some degree of harmony, and

even joint decision-making, is essential in many areas. This over-
lapping, duplication and 1ncon51stcncy not only frustrates governments,
but also groups and individuals. '

To operate this complex process there has grown up a large

_ nctwork of federal-provincial and interprovincial rclatlonshlps

Increasingly thcsc have become politicized stressing competltlon




~and a greater: v01ce in national policies which affect them, They are

much less w1111ng to grant Ottawa s claim to represent the over-riding
"of spokesman for a national community, w1th a fundamental responsibility
well- b01ng of Quebec.

-broad drives: for maintaining and perhaps cnhancing federal power, for

' primarily to the costs of duplication, conflict, delay,guﬁcertainty,

.10,

between rival political executives. _

The procesé_has had many successes, and often works well at
the level of co-operation among buxeéucratic specialists. But it has
important. failings in its ability to resolve conflict, tO'develop_
coordinated.policy, and to respond to citizen needs. - There are few

clear decision rules. Deliberations tend to be secretive. Public

_accountability is rendered difficult. And there are relatively few

incentives to agree. , _
In approaching these questions, federal and provincial govern-
ments tend to have different perspectives. The federal government tends
to be the country—builder ‘emphasizing the need for and legitimacy of
national leadership, arguing that basic responsibility for the economy,
redlstrlbutlon and other matters must remain in Ottawa, and justifying

action in provincial fields by over-riding national needs. Hence it

tends to argue that Canada is already the most decentrallzed federal ' ?

country - perhaps too decentralized for Ottawa to- ‘play 1ts proper role
in maintaining national unity or managing the economy. “So decentraliza-
tion of power is resisted, and there is less willingnéss'fo grant pro-
vinces a central role in national policy-making. |

. Mény provinces, pursuing their own deveiopment.strategies

argue for fewer'federal-intrusions more flscal and Jurlsdlctlonal powers,

national 1nterest ‘ ‘
‘The Quebec government, indeed every Quebec government since
1960, asserts not .only the role of provincial spokesman but also that

to seek more autonomy in order to promote the cultural and economic

tlence, when it comes to thc d1V1q1on of powcrs we have three

extending provincial—powors and for a special role for Quebec.

Along W1th these governmental demands, each commanding substan-

tial popular support, are the concerns of other.groups. These relate

lack_of-accouﬁfability, etc, The demand is for reduced entanglement,

and a clearer delineation of the respective powers of governments.
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 Nationally oriented business and labour groups also tend to argue for
stricter adherence to a common market, national standards, and the
like. | ' |

When one tries to resolve these competing claims one sees
instantly why the government hesitates to embark on discussion of the
division of powers. Here the conflict between differing conceptions
of country and community is greatest, and the technical‘éomplexity of
the issues most baffling; Nevertheless, I believe a few points can be
made about the division of powers and the machinery fqr:iﬁtergovernmental

relations.

Machinery

. The. conflict among the principlesof country;jprdvince-building“
and Quebec nétionfbuilding, and the need for institutionalizing inter-
governmental relations has led me io support proposalé'for the establiéh—
-ment of a House of the Provinces. Such a House would directly represent
the provincial governments at the centre, would be a forum for delibera-
tions of federal-provincial matters, and provide a provinéial voice in
federal policy-making. I think that the principle of the idea is more
.important that any of the particular Variants'advanced'by the Ontario
Advisory Committee, the Conservative Party, the British Columbia Govern-
‘ment, the Bar Association Committee or others.

Therproposal can be seen from two perspectives,  First, on the
assumption that none of the three types of state- buildiﬁg can be defeated,
it provides a framework for dialogue among them, one which should, more-
over, be sen51t1ve to popular shifts of opinion and changlng policy needs.
Second, it is a compromlse it gives each side something of what it wants
but denies other things. . Thus, the centralist.retains; and may even
enhance Ottawa's broad powers to intervene - but this can only be done
with provincial consensus as reflected in the House. .Tofthe provincialist
is says "Yes, you can have more voice in national policy; but you will not
be able to exerC1se it independently'. |
o Third, for the public, it renders the federal prov1nc1a1 debate
" more opern. It enhances accountability in that prov1nc1al governments .

will be held difectly résponsib]c for the actions ef their rcprésentatives.
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This approach to the Second Chamber suggestsrthat its powers
would be limited. Primary legislative responsibility would remain
with federal and provincial governments. The House ef the Provinces
would consider all legislation but wouid_have-a direct veto only on
federal actions which - as with the exercise of the spehding power or
emergency powers under the PeaCe, Order and Good Government clause,
encroach directly into areas of provincial responsibility. It would

be inappropriate for such a body to be able to initiate legislation.

Indeed, my view is that it would not be an integral part of the national

Parliament but a body within which representatives of the national
and proviﬁcial governments come together,

No institution, certainly not this one, cah'guarantee inter-
governmental harmony . But it does offer 1mportant 1ncent1ves It
requires Ottawa to consult in advance of legislation and it means that
if provinces were to take a parochial or obstructionist position they

would do so in the light of national publicity and would have to accept

the consequences.

There are two primary objections to such a body One is

that it entails the loss of those functions which the present Senate

performs well: especially that of investigating matters of broad public
"interest, and providing a careful, detailed, scrutiny of. federal legis-

lation. I would not want to lose these roles, and woﬁld'look te reform

1n the House of Commons, especially at the committee 1eve1 to achieve
similar results, '

The other is that the House would reinforce the domlnance of
the executives of federal and provincial governments in a system which

is already executive-dominated. I agree with this concern: again,

_however, I would seek alternative means within the cbnstitution to limit

executive power: in a freedom of information provision, stronger com-

"mittces, altered procedures for confidence votes, ete., And, of

.coursc, I think it is as important to limit . cxecutive power at the

provincial as'at-the federal level,

Thus I believe that some form of the House of the Prov1nces is
a de51rab1e 1nnovat10n which would meet our needs better than the
federal government's proposed House of the Federationxor an elected

Senate. Neither of these is directed at the central problem of the
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intergovernmental relationship.
The other element of the intergovernmental machinery in
Bill C-60 is the Supreme Court. Certainly in any new constitution

it will play an exceedingly important role. The essential point

is that'the'Supreme Court will be, and be seen as, independent of

any of the levels of government among whose interests it is to
decide. This dictates that the court be entrenched.in the consti-
tution, and that.judicial appointments be made in a manﬁer which
demonstrates they have widespread support.  This means that_apert

from the the'hecessity of representing a given number of Justices

 trained in the Civil Code, there should be no explicit elements of

regional, much less governmental representation. Thus, rather than
adopting the approach taken in Bill C- 60, I would rely on informal
mechanisms to ensure that a broad regional dlstrlbutlon was maintained:
such norms would doubtless appear if the prov1nces, either through the
House of the Provinces, or by means of a judicial counc11 involving

all eleven governments, were directly involved in appointments.

The Division of Powers

Few of the Tecent proposals have dealt . exten51ve1y with the

‘division of powers though many suggestions have come frem the pro-

vinces. 1 am most impressed with the proposals in this fegard to be

‘found in the Bar Association Report.

I would like to mention a few pr1nc1p1es

Flrst while much can be done at the admlnlstratlve level to reduce

':dupllcatlon and mutual entanglement, the prospects are limited. In

every federation there is much interpenetration of state and national
activity; nowhere do "watertight cempartments”3 in which each level is
independently reeponsible.for a given set of functions, prevail.

Given changing public preferences,‘emerging policies; and the objective
of governments, it is impossible to conceive of any once-andffer-all_
neat division of responeibilities Nonetheless, this can be a start-

ing-pbint The more we are able to allocate respon51b111t1es unambigu-

ously to one or other level, the less chance for conflict, for mutual

'frustratlon and dclay or confu51on - We shall try to narrow down the
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range of shared responsibilities as much as possiblé but a very broad
range of joint concerns will iﬁevitably remain, o

Second, this means that the law should recognize that there
will be substantial areas of overlap. Thus we are likely to have a
much longer list of concurrent powers than there is now, but these
can be accompanied by clear rules about paramountcy and the resolutlon
of conflicts. _

Many areas of governmeﬁt policy have both local and national
dimensions: for example housing is primarily local 1n impact, but its
financing is very much part of natlonal economic management. Alloca-
tions of power will have to recognize this dual character of many
activities.

'Third, in any conceivable division of powers'which is poli-
tically acceptable, "national" policies in areas like economic planning
will depend on actions by both levels of government, and will therefore
require some form of joint decision-making.

' Fourth, most general propositions, such as that Ottawa should
have the chief economic powers and the provinces chief cultural or
social powers break down. It is simply 1mp0551b1e to belleve that
provinces will. glve up their present very large role in shaplng provin-
cial economles On the other hand, to' reduce Ottawa to the role of
economic manager will, in the long run, reduce its political effective-
ness; it must play a social and cultural role too,

Fifth, greater concurrency, together with 0pt1ng -out prov151ons

~is one of the primary means available for re5pond1ng to Quebec's desire

for extended powers.

Sixth;it is important to spell out more clearly the relationship

~ among some present heads in the BNA Act, and indeed to'claiify the meaning

of those heads themselves.  For example, what is the relationship
between the trade and commerce power and the provincial control over

natural resources? What exactly does "property and c1v11 rights"

permit provinces to do? What is the meanin of " eace, order and ood
P 24 p g

government?"  The vagueness of such provisions, and the complex ways in

- which they have cvolved through judicial interpretatioﬁ mean that the

BNA Act 'is totally inadequate as a guide to citizens or governments with

respect to the respective powers.
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-Seventh, flexible elements which permit federal intervention
in matters of over-riding national interest must be retalned but w1th

strict prOV1nc1a1 controls over their use.

Additional considerations

My analysis has been based primarily on the questlon of the
Canadlan community: the relationship between language groups, reglons
and governments. These do, 1 believe, define the Canadian crisis.

I heve suggested two directions for change: first, efforts
to make the federal government itself more able to, represent and accomo-
~date within itself Canadian llngulstlc and regional diversity. I
would do this primarily through the House of Commons. . In the long run
this may reduce the tendency of regional grievances to. be expressed
through assertive prov1nc1a1 govermments. _ _

Second, I have suggested the need to focus{on the inter-
governmental relationships as even more fundamental. But we should
also remember that the constltutlon serves other purposes

In approachlng constitutional change, two other prime questions
must be borne in mind: what are the 1mp11cat10ns of change in functional
terms - the ability of Canadian governments to generate together the
policies required in an advanced capitalist society, and indeed one
which is so vulnerable to world economic. forces. Will Jurlsdlctlonal
changes 1imit the collective capac1ty of governments to develop effective
policy, to respond to new needs, to meet the demands of various social
groups, and so on? _

' Second what are the consequences for democratlc values? Do
changes make c1tlzens more or less effective? .

| Bill C-60 addresses some of these questions, notably in the
lists of civil and political rights, and in the discussion of Parliament
-and theroxecutive' I am not an expert in these areas, and will confine
myself to observing that, with respect to the B111 of nghts I would

‘like to sce the addltlon of the prlnclple of freedom of 1nformat10n and

would like a much more tightly drawn escapc clause. On its face,
section 25 seems to vitiate all that has gone before We should also use
this opportunity to put thhter limits on the War measures Act. With

' respect to the executive, I would like to see not only specification of

the role of tho-monarch and the Prime Minister, but also a fuller spelling
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out of other important inherited constitutional principles: miﬁiSterial
responsibility, the rights and privileges of parties,.the Opposition,
and so on. . | _

Unfortunately as we assess proposals from the perspective
of functionai and democratic needs, along with the need to reconcile
different conceptions of community, we find that difficult trade-offs

have to be made among all three sets of values.

The Question of Procedure
I ‘would like now to turn to the question of the procedure

for enacting constitutional changés, about which this Committee has

heard so much conflicting evidence, My opinions derive not so much
from my reading of the constitutional precedents, though I do lean to
Professor Lederman's interpretation of them, but rather from my con-
ception of the spirit of federalism and of current political-realities.
Bill C-60 is complicated because of the varying status of
its clauses, The.elaboration of the several types of q1ause at the
beginning of the Bill is most obscure. Essentially;.the federal
goverﬁment claims it can enact some clauses as part of the constitu-
tion completeiy'on its own. Othersrit proposes to ''constitutionalize',
binding itself, but without actual entrenchment which would put the
changes beyond thé reach of any particular_government; Still other

sections it is admitted from the outset do requiré provincial agreement.

Thus, while Bill C—60 is indeed a fairly comprehensive constitutional

package, in the process of implementation if will be split into several
parts. This makes it very hard for a citizen to judge just what passage
of the Bill will actually achieve. In addition, it is noted at the
outset, that its purpoéc_is to Uencoﬁrage public discussion" ofrprdposed
changes; yet the form of a Bill implies sométhing much.ﬁqre firmly
fixed. The necessarily technical quality of lcgislafive language

tends to obscure the underlying principles and reduces the Bills' educa-

‘tional value. Thus - in retrospect'— I think T would have preferred

“that the ideas were presented in the form of a White Paper not a Bill

such as this:

Second, ‘the federal government proposes to diVide_the whole

- ‘process into two phases, one to be cdmpleted by 1979,'the_other by
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1981.  Phase One includes matters which Ottawa feels it can do on

its own, together with items which it feels most strongiy about.

Thﬁs it focusses on language and civil rights, and on fédera1 institu-
tions, | ' . . ,
_ There are a variety of problems with this approach. First,
given the nature of the proposals, and the intention fO'promote wide
discussion, the deadline of July, 1979, for the first Phase seems
somewhat unrealistic. The Bill could, of course, be pushed through
V'Parliament by then, but I doubt there would be time to achieve the
degree of consent and understanding by the provinces and the country at
large which is—necesséry for basic constitutional provisions.

Second, since,fhe 1960's, the federal government has asserted
the primacy of individual and collective rights on its constitutional
agenda. EQualiy the piovinces, especially Quebec, have asserted the
primacy of the division of powers.  All the govefnments at Victoria,
and the provincial govefnments on their own in 1976, achieved consider-
'_able progress with the division of powers, and it would seem reasonable
to build on those discussions, rather than set them aside,

Third,it seems to me that the division of powers is in fact
inseparable from the discussion of federal institutions. By that I
mean that the nature and responsibilities of a second éhamber, for
. example, depend very greatly on what changes in the division of powers:
are made, While to have all these matters on the table at once does
.,compllcate the dlscu551on, it permits trading and compromlses which
could not be p0551b1e71f the discussion were separated. Indeed, I
think it is only_when_the extréme difficulty of arriving at agreement
on the division of powers is recOgniZed that the case for the House of
the Provinces becomes compélling.

Fourth I think that there is an understandable’ fear among
the provincés that federal willingness to debate the d1v1510n of powers
would wane considerably once it had achieved Phase I.

Thus, because of the inherent inter-relationships of Phase I
' and‘Phasc I, T do not believe they should be separated ' Obv1ously
- in any process of debate one cannot discuss everythlng at once: but

the order of discussion should be a negotlated onec.
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Similar considerations apply to the-ability of the federal
government, under Section 91(1), to enact major changes in the
Senate and Supreme Court, without agreement of the provinces or
reference to Westminster. The fact that the central government is now
alone responéible for the Senate and for the Supreme Court is an
anomaly of the'existing Constitution stemming from the highly centra-
lized view of the federation held by most of the framers of the BNA
Act and from,the quasi-colonial position of Canade at Confederation.

My own approach assumes that the federal and the provincial

-governments are equals; neither has moral or Jurldlcal superiority

over the other. Since the Supreme Court and the second chamber are

institutions which define the federal bargain, and provide the frame-
work for the interaction_between governments, it seems to me that the
provinces must agree to their form.

In Bill C-60 the very title "House of the Federation", the
fact that the provincial legislatures will nominate half the members,
that its membership will depend in part on the results of provincial
elections, and the nature of its powers, all suggest that the proposal
is fundamentally oriented to the federal relationshin E It will be a
body which in a real sense marries federal and prov1nc1al pOllthS
The change env151oned goes far beyond changes 11ke altering the age
of retirement, which have previously been made by Ottawa alone.

In addltlon -many other proposals for change in the second

rchamber such as that advocated by B.C., the Bar Assec1et10n Report,

and the Ontario Advisory Committee, would_make the second chamber

‘even more a '‘federal-provincial" body and therefore nould be even less

amenable to unilateral change by-the federal government
Both the procedure for selection of members . and for a special

majority with 1capcet to legislation of special 11ngu19t1c significance

‘would scem, at lcast in hplllt, to tall within the cxceptions to federal

power set out in Section 91(1).
Flnally, the legltlmacy of any set .of constltutlonal provisions

;depends on a large measure of consensus. To push ahead with these

changes even over: provincial objections would deny the ehanges that
legitimacy. They would feed suspicion of federal dominance felt by

many - Quebecers, and thus might well be counter- productlve in persuading

' Quebecers of the virtues of federalism.
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Having said that I disagree both with unilateralism with
. respect to some of the major items in Bill C-60, and that I disagree
with the phasing and t1m1ng set forward by Ottawa, I should alsc say
that T sympathize very much with the considerations which no doubt
led to this strategy

Debate on constitutional change has indeed been drawn out
- and has continually failed, It has been hard to convince many
provinces - not to mention many citizens.at large - of its imPortance.
The discussion has been carried out with no agreed rules for
registering decision. This has meant that among important groups our
_basic institutione have been in question for many years now. There
is a very understandable desire on the part'of the federal government
to break the log-jam and take the initiative. It is also vital. that”
some progress toward reform be made before the Quebec referendum
campaign. Quebec voters must have before them a relatively clear -
"federal'optionﬂ and the federal and provincial governments must signal
to Quebec voters what kinds of changes they are likely to accept.
Hence there is considerable urgency to get on with it. .
. ‘Howevef, I believe most provinces are now willing to jein-
: the debate seriously, and are prepared to compromise some of their
| interests in order to reach agreement. Moreover, as I said abeve, I
think that.aﬁy‘set,of changes whi¢h was. seen to have been enacted by
Ottawa, over the protests of the provinces and of most'Quebee federalists,
_ie unlikely to be persuasive to Quebec referendum voters'

So, while I would profoundly hope that a fully developed set
dof federalist proposals could be set forth in the referendum campaign,
I doubt that is p0551b1ef If that is true, it would be better for
federalists to have demonstrated through their proposele-and informal
“agreements the kidd of federalism they cnvisage, and to be seen to be
moving towards agreement, than to have formally enacted some ba51c
'change which had only limited consent. '

I belleve the route to major alteration in elther the Senate
- or the Supreme Court must be through intergovernmental consultatlon and
agreement. The responsibility for a co-operative attitude here, of

~ course, lies eS'mueh with the provinces as it does with Ottawa.




.20,

One final point. This discussion of the procedures for

-adoption of the Bill C-60 proposals has implications for the broader

question of the amendment process. Few things illustrate the
weakness of the federal system more than the inability to find agree-
ment on a formula long ago; today we pay a heavy price for past

failures.
Past discussion of amendment formulae turned mainly on the

. question of which combination of governments would need to agree in

order to enact differént kinds of change. Who would have a veto,
would each province have equal weight, or not, and so on. Wide
agreement was reached in the Victoria amending formula ~ But recently

it has been opposed by British Columbia, which argues that it, like

Quebec and Ontario, should have the status of a region, and Alberta,
which, afraid of Ottawa and the provinces ganging up to acquire

control of its petroleum resources, now emphasizes the juridical

~equality of each province, and therefore ergues for complete unanimity.

But a more fundamental issue has now been raised: amendment
might not simply be the responsibility of governments; it also involves

voters.. In this view, sovereign powers inhere not in governments,

-but in the people.  The extreme statement of this view is that a con-

stituent assembly should be elected to write a constitution, which
wouldlthen‘be‘submitted to the electorate. However desirable some
may consider that to be it seems unrealistic. .

A more limited role for the people has been suggested as a

.p0551b111ty by the federal government That is if the government of

one region, or the federal government, in the face of reglonal unani-
mity; refused its assent to an amendment, a referendum might be held
in that region to determine the will of its people. This would be

the Victoria‘formula plus referendum. More dramatic could be a

general referendum process without any necessary governmental agreement

I have many doubts about a referendum procedure in the

- Canadian context Flrst to design one would requlre answering many

very. dlfflcult quostlons concerning the nature of ‘the majorltles

roqu1red the responsibility for draW1ng up and puttlng questlons the

conduct of campalgns and the like.
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Second, in the present process'of renewal, one would want
to put ‘a.new constitution to the people only 1f there 1s an extremely
high probablllty of its succeedlng in every region: the consequences
of a result such as that on the conscrlptlon referendum‘ or even if
only one region rejected the package, would be intolerabile.

Third, in the present context, the use of the referendum
carries with it the inevitable implication that it would be a weapon
that one government would hold over the heads of others. There is
a possibility that one. government could ride a transitory wave of
public oplnlon to alter permanently the balance in the federal system.

Thus, while I do not rule out referendum technlques entirely,
and while I admit their attractiveness, especlally in the adV1sory
sense, I am concerned about its introduction now. I do believe that
more public debate of const1tut10na1 options is necessery and for
_'that reason would much like to see the mandate of this commlttee
'expanded and to see each province establish a 31mllar legislative

commlttee

Conclusion .
To sum up, I would like to reiterate that the central
constitutional problems faciﬁg us lie in the relationships between
‘_governments It 1s, I believe, not too difficult to thlnk through ways
of reconciling the tensions between the federal government and nine of
the provinces, though even here, we should not minimzie the dlfflcultles
It is - and has. been for many years - very much harder to envision
.ways of reconclllngrthe objectives of Quebec with those of other govern-
ments. It 15 true that for some purposes there is a ‘commen interest
between Quebec and other _provinces which may be served by such things

as a generally larger provincial voice in national decisions, and
perhaps by an across the board decentralization. It is also true that
_ throughopowCrs it now has, Quebec can achieve much of what it wants,

as Biil 10T attests, and that more concurrency with prov1nclal para-
mountcy, togcthor with optlng -out provisions, may be used to effect a
“de facto special status for the province. I do not know whether these

would be sufficient to convince Quebecers of the value of federalism
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in the 1ong term, or even whether these minimal résponSes would be
acceptable to other Canadians. I am'convinced,-however, that

important as the other dymenSions are, this is the most important.

. The fundamental choices we have to make concern not the minutiae of

the appointmént process for Supreme Court judges and the like, but

. more basic choices about the role of Quebec, the other provinces, and

Ottawa in the Canadian political system.

Committee members will see that there is little that impiies
radical changes in these proposals. Essentially they are designed
to build on what has been emerging anyway.  It is véry tempting for
us academics to write any number of nideal" constitutions which change
‘things in a fundamental way. I have been impressed, however, with
the contemporary realities of pelitical power, and the essential need
to define proposals in such a way as to have - some possibiiity_bf
acceptance by'the'major power centres, which in Canadaimeans the leaders

of eleven governments. That greatly limits the scope for change.






